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These are appeals under the formal procedure pursuant to G.L. c. 62C, § 39, from the refusal of the 

appellee to allow claims for reimbursement of sales tax pursuant to G.L. c. 64H, § 33 filed by the 

appellant, Sears, Roebuck & Co. (“Sears”) for the tax years 2006 through and including 2009 and by 

the appellant, RadioShack Corporation (“RadioShack”) for the tax years 2005 through and including 

2008. 

Chairman Hammond heard the appellee’s Motion for Summary Judgment, pertaining to two of the 

appeals filed by Sears, Docket Nos. 293755 and 294129, for the tax years 2006 and 2007 (the “tax 

years at issue”), and Sears’ cross Motion for Summary Judgment.[1]  He was joined in the decisions 

for the appellee by Commissioners Scharaffa, Egan, Rose and Mulhern. 

These findings of fact and report are made at the requests of the appellant, Sears, and the appellee 

pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

Michael J. Bowen, Esq., Peter O. Larsen, Esq. and David E. Otero, Esq. for the appellant. 

  

Timothy R. Stille, Esq. and Julie A. Flynn, Esq. for the appellee. 

  

FINDINGS OF FACT AND REPORT 



On the basis of a Joint Stipulation of Facts and an Addendum to 

the Parties’ Agreed Statement of Facts, the Appellate Tax Board 

(“Board”) made the following findings of fact. 

The appellant, Sears, is registered with the Commissioner of 

Revenue (“Commissioner”) as a vendor and as such is required to 

collect and remit sales tax to the Commonwealth on its sales of 

tangible personal property subject to sales tax.  As part of its 

business operations during the tax years at issue, Sears allowed its 

customers (“purchasers”) the option of purchasing items on credit 

issued by a private label credit card from Citibank (USA) N.A., now 

Citibank (South Dakota), N.A. as successor by merger (the “Bank”).  

Sears itself did not extend credit to the purchasers.  Instead, Sears 

maintained an agreement with the Bank whereby the Bank extended 

credit to the purchasers.  The amount of credit that the Bank 

extended to the purchasers included the sales tax due for each 

transaction.  The Bank paid Sears the full retail price, including 

the applicable sales tax.  Sears subsequently remitted the sales tax 

to the Department of Revenue for each transaction.  

Some of the purchasers defaulted on their accounts with the 

Bank.  After the Bank determined that these debts had become 

worthless, it wrote these bad debts off as worthless accounts on its 

own books and records.  The Bank also took a bad debt deduction, 

pursuant to Internal Revenue Code (“Code”) § 166, on its Federal 

corporate income tax returns for these worthless accounts.  Sears did 

not take a Code § 166 bad debt deduction on its Federal corporate 



income tax returns for the transactions at issue here.   

Sears filed claims for reimbursement with the Commissioner for 

the amounts of sales tax paid on the bad debts at issue.  Citing G.L. 

c. 64H, § 33 (“§ 33”), Sears claimed that it was entitled to a refund 

of the sales tax paid on the bad debts because it was the vendor who 

had remitted the sales tax.  For purposes of these appeals, Sears 

agreed that: it did not extend any credit on the sales at issue; it 

was fully compensated for the total amount of the sales, including 

sales tax, by the Bank; it did not own the debts at any time; it did 

not deem the debts worthless; it did not write the debts off on its 

books and records; and it did not deduct the debts as bad debts on 

its federal corporate income tax returns for the tax years at issue.  

These facts were sufficient for the Board to make its determination 

that Sears was not entitled to the deductions at issue in these 

appeals.  Therefore, for the reasons stated more fully in the 

following Opinion, the Board granted the appellee’s Motion for 

Summary Judgment and accordingly issued decisions for the appellee in 

the appeals filed by Sears.[2]   



OPINION 

Pursuant to Rule 22 of the Board’s Rules of Practice and 

Procedure, 831 CMR 1.22, “[i]ssues sufficient in themselves to 

determine the decision of the Board or to narrow the scope of the 

hearing may be separately heard and disposed of in the discretion of 

the Board.”  In the present appeal, the Commissioner filed a Motion 

for Summary Judgment arguing that there were no genuine issues of 

material fact and that the Commissioner was entitled to judgment in 

her favor.  Although the Rules of Civil Procedure, including Rule 56 

dealing with Summary Judgment, are not directly applicable to Board 

proceedings (see G.L. c. 58A, § 8A), the Board looks to Rule 56 for 

guidance when there is no genuine issue of material fact and a party 

is entitled to judgment as a matter of law.  See generally Anthony J. 

Rossi v. Commissioner of Revenue, Mass. ATB Findings of Fact and 

Reports 2003-473, 475-76,  Omer v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 1999-586, 591.  See also Correllas v. 

Viveiros, 410 Mass. 314, 316 (1991) (“The purpose of summary judgment 

is to decide cases where there are no issues of material fact without 

the needless expense and delay of a trial followed by a directed 

verdict.”).  The parties agree that the present appeal raised no 

issues of material fact but only an issue of law, namely, whether 

Sears was entitled to a refund of the sales tax paid on the bad debts 

at issue.  Accordingly, the Board found and ruled that resolution of 

this appeal pursuant to 831 CMR 1.22 was appropriate.    

Massachusetts imposes a sales tax on “sales at retail in the 



commonwealth, by any vendor, of tangible personal property.”  G.L. c. 

64H, § 2.  The excise, calculated at all times relevant to these 

appeals “at the rate of five percent of the gross receipts of the 

vendor,” is to be remitted by the vendor to the Commissioner when the 

vendor files its sales tax returns.  Id.  The vendor’s obligation to 

remit the tax arises at the time that the sale is completed, when 

title or possession to the property passes to the consumer.  See 

Circuit City Stores, Inc. v. Commissioner of Revenue, 439 Mass. 629, 

633 (2003).  The tax is based on the full purchase price, even when 

the item is purchased on credit, because the “sale price” 

specifically includes amounts for which credit is given to the 

customer.  G.L. c. 64H, § 1.  

In the instant appeals, the Bank paid a sales tax to Sears on 

behalf of the purchasers as part of the credit it provided to the 

purchasers, and Sears remitted the tax to the Commissioner.  The Bank 

later determined that its credit accounts with the purchasers were 

uncollectible and thus the Bank deemed them to be worthless.  

Although it did not itself finance the sales tax, Sears, the vendor, 

claims reimbursement of the uncollectible sales tax amounts under § 

33, which provides in pertinent part: 

[a]ny vendor who has paid to the commissioner an excise 

under this chapter upon a sale for which credit is given to 

the purchaser and such account is later determined to be 

worthless shall be entitled to reimbursement without 

interest of the excise paid to the commissioner on such 

worthless account. . . .   

Sears contends that, as a registered vendor in the Commonwealth, it 

“possesses the very trustee relationship sought to be fostered under 

the Bad Debt Statute,” and should thus be entitled to § 33’s remedy, 



even though it did not finance the sales tax amounts.  SEARS[3] 

RESPONSE IN OPPOSITION TO COMMISSIONER OF REVENUE’S MOTION FOR SUMMARY JUDGMENT at 

4.  According to its interpretation of § 33, whether the vendor also 

extended the credit to the customers is “an extraneous 

consideration.”  Id.  The Commissioner, by contrast, contends that § 

33 was intended to apply only when the vendor is also the party which 

extended credit for the sales tax that was not repaid by the 

customer, and thus, Sears’ interpretation is not in keeping with the 

purpose of § 33 as articulated by the Supreme Judicial Court in 

Household Retail Services, Inc. v. Commissioner of Revenue, 448 Mass. 

226 (2007).  

The Board agreed with the Commissioner.  In Household Retail 

Services, the Supreme Judicial Court determined that the purpose of § 

33 is “to afford some relief under the Massachusetts advance tax 

system to vendors who must, on behalf of the Commonwealth, compute, 

collect, and file sales tax returns, and remit full sales tax for 

each customer transaction, even if the customer subsequently defaults 

on its payment obligation to the vendor.”  Household Retail Services, 

448 Mass. at 230 (emphasis added).  The Court thus understood that § 

33’s purpose was to reimburse a vendor who had financed the 

unrecovered sales tax.  In the present appeals, awarding a § 33 

remedy to Sears will not serve to reimburse Sears for any amount of 

sales tax that it financed, because the amounts were financed by the 

Bank; Sears itself is not harmed by the purchasers’ default because 

it merely remitted to the Commissioner the sales tax it received from 

the Bank. 

Moreover, the Court has recognized that § 33 was enacted “in response 

to our decision in Continental-Hyannis Furn. Co. v. State Tax 

Comm’n.”[4]  Household Retail Services, 448 Mass. at 230.  

Continental-Hyannis addressed the specific scenario of a vendor that 

had paid sales taxes to the Commonwealth on behalf of purchasers to 

whom it had extended credit, and the accounts were later determined 

to be uncollectible.  In denying the vendor’s claim for abatement, 

the Court there reasoned that accounts receivable, even worthless 

accounts, were to be included in the total sales price, and in the 

absence of a specific statutory provision authorizing relief for 

uncollected amounts, the Court was “bound to give full force and 

effect” to the statute as written.  Continental-Hyannis, 366 Mass. at 

309.  The Board and the Court recognized that only under the specific 

circumstances provided by § 33 is there relief from the general rule 

that sales tax is due on the full purchase price, even where there is 

a default in the purchaser’s payment obligation (Household Retail 

Services, Inc. v. Commissioner of Revenue, Mass. ATB Findings of Fact 

and Reports 2005-23, 31,  aff’d, 448 Mass. 226 (2007)); the Board and 

Court denied relief because extension of § 33 beyond the particular 

factual scenario of Continental-Hyannis –- relief sought by a vendor 

who had also extended credit to purchasers of its retail goods, which 

credit accounts were later deemed worthless -- was not warranted 

“[w]ithout more explicit direction” from the Legislature.  Household 



Retail Services, 448 Mass. at 231.  See also id. at 229 (“We construe 

the bad debt statute to effectuate its evident purpose.  See 

Continental-Hyannis Furn. Co. v. State Tax Comm'n, 366 Mass. 308, 309 

(1974).”). 

The inequity that § 33 was enacted to remedy -– requiring a vendor 

“to pay a tax on the entire sales price even though the purchaser may 

default on the obligation” (“Continental-Hyannis, 366 Mass. at 309) –

- is not present in these appeals.  Sears, the vendor, did not 

finance the uncollected sales tax and it has already been paid by the 

Bank in full for the sales tax it remitted to the Commissioner.  

Sears requires no “relief” under § 33 because any amounts it received 

under § 33 would be a “reimbursement” for sales taxes it has already 

collected in full from the Bank.  

The Board recognized that the operative phrase in § 33 -– “a sale for 

which credit is given to the purchaser” -- does not explicitly 

condition § 33 relief on the vendor advancing credit.  However, the 

Board agreed with the Commissioner’s argument that, because the 

vendor is the only identified “actor” in § 33, the common-sense 

interpretation is that it is the vendor who must extend the credit to 

the customer.  The Board found instructive the case of 

Daimlerchrysler Services North America, LLC v. State Tax Assessor, 

817 A.2d 862 (ME 2003), which interpreted a similar statute[5] as 

providing relief only to retailers, the only identified actor in that 

statute.  The court there reasoned:  

When a statute is drafted in the passive voice, it can be 

difficult to determine whom the Legislature intended as the 

actor.  See United States v. Wilson, 503 U.S. 329, 334-35 

(1992) [additional citations omitted] [parenthetical 

omitted].  Such an ambiguity can sometimes be resolved by 

viewing the statute in its entirety.  See E.I. du Pont de 

Nemours & Co. v. Train, 430 U.S. 112, 128 (1977) (resolving 

identification of actor when statute utilized passive voice 

by viewing other portion of statutes which identified 

actor) [additional citations omitted]. Any ambiguity in 

section 1811-A created by the use of the passive voice can 

be resolved by reviewing the entire statute. The only actor 

recited in the statute is the “retailer,” and, thus, a 

logical and reasonable interpretation is that the 

Legislature intended the “retailer” to be the actor for all 

of the verbs.   

  
Id. at 865.  Sears attempted to discredit this non-Massachusetts 

precedent as lacking authority for the interpretation of a 

Massachusetts statute.  However, the Board found the statutory 

construction principle in Daimlerchrysler to be in keeping with well-

http://masscases.com/cases/sjc/366/366mass308.html
http://www.lexis.com/research/buttonTFLink?_m=59af6b52ce3a542317acfbed122df4aa&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2003%20ME%2027%5D%5D%3E%3C%2Fcite%3E&_butType=4&_butStat=0&_butNum=51&_butInline=1&_butinfo=36%20M.R.S.%201811-A&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAb&_md5=0b8d58b3277ec209c0d65afdb4031194


settled Massachusetts precedent calling for the interpretation of a 

statute as a whole, with a particular aim of remedying the specific 

imperfection identified by the Legislature.  See, e.g., American 

Honda Motor Co., Inc. v. Bernardi’s, Inc., 432 Mass. 425, 430 (2000) 

(when construing statutes, “their interpretations must remain 

faithful to the purpose and construction of the statute as a whole.”) 

(quoting Heritage Jeep-Eagle, Inc. v. Chrysler Corp., 39 Mass. App. 

Ct. 254, 258 (1995)).  Because § 33 is a direct response to a 

specific factual situation analyzed by the Court in Continental-

Hyannis –- the loss sustained by a vendor who extends credit for 

sales tax to a purchaser who later defaults on the account –- the 

statute must be interpreted with that purpose in mind.  That the 

statute should not be interpreted to extend relief to a non-creditor 

vendor is further evidenced by the facts of this appeal, where the 

appellant claiming reimbursement of the tax is not the party who 

financed the sales tax and has been fully paid for the sales tax it 

remitted to the Commissioner.  To grant § 33 to the appellant in the 

circumstances of these appeals would bestow a windfall on the 

appellant, which has suffered no economic loss from the purchaser’s 

default. 

     The Board recognizes that, in transactions like the ones at issue 

in this appeal, the Bank is not entitled to relief under § 33 because 

it is not a “vendor” (see, Household Retail Services, supra) and the 

vendor is not entitled to relief under § 33 because it has not 

extended credit to the purchasers.  To the extent that any hardship 



could be seen to result from these rulings, the Court in Continental-

Hyannis offered the practical solution of collecting the sales tax 

from the purchaser and financing only the purchase price of the 

property (366 Mass. at 309: “Any vendor who does not wish to assume 

this risk may avoid it by collecting the amount of the tax initially 

from the purchaser and then extending credit on the purchase price”), 

while the Household Retail Services Court observed that the creditor-

bank’s arguments are more appropriately made to the Legislature.  448 

Mass. at 233.  

  

Conclusion 

Interpreting § 33 in keeping with the legislative intent 

identified by the Court in Household Retail Services, the Board found 

and ruled that § 33 applies to a sale for which credit is given to 

the purchaser by the vendor.  In the instant appeals, credit was 

given to the purchasers by the Bank, not by the appellant vendor.  

The Board thus found and ruled that the appellant was not entitled to 

reimbursement under § 33 of the sales tax paid by the Bank which the 

Bank was unable to collect from the purchasers.  

Accordingly, the Board granted the Commissioner’s Motion for 

Summary Judgment and issued a decision for the appellee dismissing 

the appellant’s appeals. 

               

  



  

 THE APPELLATE TAX BOARD 

  

  

                                     By: _________________________________ 

                   Thomas W. Hammond, Jr., Chairman 

  

  

  

  

  

A true copy, 

  

Attest: __________________________ 

            Clerk of the Board 

  

 
 

[1] While both Sears and RadioShack filed petitions appealing the Commissioner of 
Revenue’s decisions, the Motion for Summary Judgment at issue specifically pertains 

to two petitions filed by the appellant, Sears -- Docket Nos. 293755 and 294129.  

Both Sears and RadioShack were vendors registered with the appellee, and the 

uncontested facts of both appeals are identical in all material respects.  

Therefore, all of the parties agreed that if the Commissioner prevailed on her 

Motion, decisions in favor of the Commissioner would also be appropriate for the 

remaining Sears petitions as well as the petitions filed by RadioShack.   

[2]  The Board’s decisions also resulted in decisions for the appellee 

in the appeals filed by the appellant, RadioShack.  See infra, note 

1.

[3]  No apostrophe in original.

[4]  366 Mass. 308 (1974).

[5] 36 M.R.S.A § 1811-A provided in relevant part: “The tax paid on 
sales represented by accounts charged off as worthless may be 

credited against the tax due on a subsequent return filed within 3 

years of the charge-off, but, if any such accounts are thereafter 

collected by the retailer, a tax must be paid upon the amounts so 

collected.”   

Commonwealth of Massachusetts 

Appellate Tax Board 

  

http://www.lexis.com/research/buttonTFLink?_m=ddb0be56c0d42666972fda3c45ad82d0&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2003%20ME%2027%5D%5D%3E%3C%2Fcite%3E&_butType=4&_butStat=0&_butNum=1&_butInline=1&_butinfo=36%20M.R.S.%201811-A&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAl&_md5=d7fb2d2a4f2cf2ffbc8e66da4c1556fb


  

Scott E. Kamholz &          v.         Board of Assessors of 

Karen Levine Kamholz                   the city of newton  

                                     
Docket No. F298824                    Promulgated: 

                                       January 25, 2012 

  

  

     This is an appeal filed under the formal procedure pursuant to G.L. 
c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 
Board of Assessors of the City of Newton (“assessors” or “appellee”) 

to abate a supplemental tax assessed on certain property owned by and 

assessed to Scott E. and Karen Levine Kamholz (“appellants”) under 

G.L. c. 59, § 2D for fiscal year 2008 (“fiscal year at issue”). 

     Chairman Hammond heard this appeal and was joined by Commissioners 
Scharaffa, Egan, Rose, and Mulhern in the decision for the 

appellants.   

     These findings of fact and report are made pursuant to a request by 
the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.  

  

     Scott E. Kamholz, pro se, for the appellants. 

     James Shaughnessy, assistant assessor, for the appellee. 

  

     
Findings of Fact and Report 

     Based on the agreed statement of facts, testimony, and exhibits 

offered into evidence at the hearing of this appeal, the Appellate 

Tax Board (“Board”) made the following findings of fact.   

On January 1, 2007, S.Z. Realty LLC (“SZR”) was the assessed owner of 

a 0.34-acre parcel of land improved with a single-family residence 

located at 377 Cherry Street in Newton and identified as parcel 

33024-0017 for assessing purposes.  The assessors valued 377 Cherry 

Street as of January 1, 2007 at $513,700 for the fiscal year at 

issue.   

On July 5, 2007, SZR recorded a Condominium Master Deed in the 

Middlesex South Registry of Deeds and legally converted the dwelling 

located at 377 Cherry Street into two condominium units: the subject 

property, with an address of 375 Cherry Street (the “subject 

property”) and 377 Cherry Street.  On June 29, 2007, six days prior 

to the recording of the Master Deed, SZR was issued an occupancy 

permit for the subject property.  On July 31, 2007, SZR sold the 

subject property to the appellants for $860,000.   

On June 20, 2008, the assessors gave notice to the appellants of a 

supplemental tax pursuant to G.L. c. 59, § 2D (the “Notice”).  The 

Notice reflects that the assessors took the following steps in 

calculating the supplemental tax: 

1. determined a value for the subject property prior to its 

establishment as a condominium of $256,900 (roughly one-

half of the $513,700 original assessed value of the 375 



Cherry Street single-family residence); 

  
2. determined a value of $774,000 for the subject property 

after conversion to a condominium unit; 

  

3. determined that the value of the subject property had 

increased by $517,100 ($774,000 - $256,900); 

  

4. applied the fiscal year 2008 tax rate of $9.70/$1,000 to 

the $517,100 increase in value to determine a supplemental 

tax for the entire fiscal year of $5,015.87; 

  

5. determined that the supplemental tax should be 

applicable for the entire fiscal year (365 days) and 

therefore the pro rata amount of the supplemental tax was 

the full $5,015.87; 

  

6. added a Community Preservation Act Surcharge of 1 

percent ($50.16) to the supplemental tax to arrive at a 

total supplemental tax due of $5,066.03 

  

     Appellants timely paid the supplemental tax without incurring 

interest and timely filed an abatement application with the assessors 

on July 18, 2008.  The assessors denied the appellants’ abatement 

application on August 4, 2008 and the appellants filed their appeal 

of the denial with the Board, postmarked on November 3, 2008.[1]  

Based on the foregoing, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal.   

     The appellants did not challenge the assessors’ valuation of the 
subject property.  Rather, the appellants’ sole argument was based on 

the fact that they did not take title to, and therefore did not 

occupy, the subject property until July 31, 2007.  Accordingly, the 

appellants argued that the supplemental tax could not be levied under 

G.L. c. 59, § 2D(a)(2) because that statute expressly applies only in 

instances where occupancy of the property takes place between January 

1 and June 30.  The appellee, on the other hand, interpreted the 

statute to apply in instances where an occupancy permit is issued 

between January 1 and June 30.   

     For the reasons discussed more fully in the following Opinion, the 
Board found and ruled that the plain language of § 2D establishes a 

supplemental tax with two components: 1) a pro rata tax for the 

fiscal year in which the improvement takes place and an occupancy 

permit is issued; and 2) a pro forma tax for the succeeding fiscal 

year where “the occupancy” takes place between January 1 and June 

30.   

With regard to the first component, an occupancy permit for the 



subject property was issued on June 29, 2007, the day before the end 

of fiscal year 2007.  The appropriate supplemental tax calculation 

would first determine the fiscal year 2007 tax on the increased value 

of the subject property resulting from any new construction by 

multiplying the increase in value by the fiscal year 2007 tax rate 

and then determine the pro rata amount by multiplying the fiscal year 

2007 tax on the increased value by the fraction 1/365.[2]   

Although the occupancy permit was issued in fiscal year 2007, the 

assessors did not compute a fiscal year 2007 supplemental tax.  At 

the hearing of this appeal, the assistant assessor testified that no 

fiscal year 2007 supplemental was calculated because there was only 

one day left in the fiscal year and the amount of the tax was de 

minimis.  Instead, using the occupancy permit date of June 29, 2007, 

the assessors assessed a fiscal year 2008 supplemental tax based on 

the fiscal year 2008 tax rate and the fraction 365/365. 

The Board found and ruled that the statute did not authorize the 

assessment of the supplemental tax at issue.  First, a necessary 

precondition for the imposition of a § 2D(a) supplemental assessment 

is that the subject real estate must be “improved in assessed value 

by over 50 percent by new construction.”  The record in the present 

appeal is devoid of any evidence of construction on the subject 

property.  Instead, the only change in the subject property to 

account for its increase in value that is reflected in the record was 

its legal conversion into a condominium unit.  Because § 2D provides 

for a supplemental tax only where the increase in assessed value is 

due to new construction, the Board found and ruled that the subject 

assessment was not authorized by the statute.   

Moreover, the subject assessment is also invalid because the 

assessors failed to follow the statutory language in assessing the 

supplemental tax.  The pro rata component of the § 2D supplemental 

tax is applicable to the fiscal year in which the occupancy permit is 

issued, in this case fiscal year 2007.  The assessors assessed no pro 

rata assessment for fiscal year 2007.  The fact that there was only a 

short time remaining in the fiscal year does not mean that the 

assessors can ignore the clear requirements of the statute. 

The assessors purported to assess a pro rata supplementary tax for 

the year succeeding the fiscal year in which the improvement was made 

and the occupancy permit was issued.  However, it is the second 

component of the § 2D supplemental tax that applies to the year 
following the issuance of an occupancy permit, in this case fiscal 

year 2008.  Section 2D provides that the supplemental tax for the 

succeeding fiscal year is applicable only where “the occupancy taxes 

place between January 1 and June 30.” (emphasis added).  There was no 

evidence of record concerning the occupancy of the subject property 

between January 1 and June 30; although an occupancy permit was 

issued on June 29, there is no indication in the record that the 

subject property was occupied prior to the appellants’ purchase of 

the property on July 31, 2007.  Accordingly, there was no basis to 



assess a tax for the “succeeding fiscal year” based on the record in 

this appeal.   

     Accordingly, the Board issued a decision for the appellants in this 
appeal and granted an abatement in the amount of $5,066.03.       

  
OPINION 

Under G.L. c. 59, § 2D(a), whenever any real estate “improved in 
assessed value by over 50 per cent by new construction” is issued an 

occupancy permit after January 1 in any year, the owner must pay as a 

supplemental tax an amount that reflects what “would have been due 

for the applicable fiscal year” if the property were so improved on 

the January 1 “assessment date for the fiscal year in which the 

occupancy permit issued.”  

As a threshold matter, § 2D authorizes the assessors to impose a 
supplemental tax only where the increase in assessed value of the 

subject property results from “new construction.”  The term 

“construction” is not defined in the statute, but statutory language, 

when clear and unambiguous, must be given its ordinary meaning.  

Bronstein v. Prudential Ins. Co. of America, 390 Mass. 701, 704 

(1984).  Where the language of a statute is “plain, it must be 

interpreted in accordance with the usual and natural meaning of the 

words.”  In re Valuation of MCI Worldcom Network Services, 454 Mass. 

635, 650 (2009)(quoting Household Retail Services, Inc. v. 

Commissioner of Revenue, 448 Mass. 226, 229 (2007)).   

There is nothing ambiguous about the word “construction” in § 2D; it 

plainly means the erection or physical alteration of a building or 

other structure. See, e.g. BLACK’S LAW DICTIONARY 355 (9TH ED. 2009) 

(defining “construction” to mean the “act of building by combining or 

arranging parts or elements.”).   

In the present appeal, there was no evidence that any new 

construction took place on the subject property.  The record did not 

contain evidence of any new building, remodeling or other physical 

alteration of the subject property; the only change was the 

conversion of a single-family residence into two separate condominium 

units.  Although the Master Deed creating the condominium and the 

occupancy permit issued for the subject property were introduced into 

evidence, neither those documents nor any testimony provided evidence 

of any new construction.  Although the legal conversion of the 

property into condominium units may have increased the value of the 

subject property, that increase was not due to “new construction” 

and, therefore, § 2D did not authorize the subject assessment. 

In addition, the assessors’ application of § 2D to the facts of this 
case was flawed.  The amount of the supplemental tax under §2D(a)(1) 

and (2) is computed as follows: 

(1)        A real estate tax based on the assessed 

value of the improvement for the fiscal year in which 

such improvement and issuance of an occupancy permit 

occurred allocable on a pro rata basis to the days 

remaining in the fiscal year from the date of the 



issue of the occupancy permit to the end of the fiscal 

year; and  

  
(2)        A real estate tax based on the assessed 

value of the improvement for the succeeding fiscal 

year where the occupancy takes place between January 1 

and June 30 of any year. 

  
The statute authorizes two types of supplementary taxes: a pro rata 

supplementary tax under § 2D(a)(1) (“pro rata tax”) for the fiscal 

year during which an occupancy permit is issued and a pro forma 

supplementary tax under § 2D(a)(2) (“pro forma tax”) for the 

succeeding fiscal year.[3]  See also Massachusetts Department of 

Revenue’s Information Guideline Release (“IGR”) 03-209.  The pro rata 

tax allows assessors to capture the increase in value from new 

construction for the remaining part of the fiscal year after an 

occupancy permit is issued; the pro forma tax allows assessors to 

value property for the fiscal year after the occupancy permit issues 

as if it were so improved on the relevant valuation date, provided 

that the occupancy takes place between January 1 and June 30.   

The reason that the occupancy date is limited to the period between 

January 1 and June 30 – the second half of any fiscal year -- is that 

there would be no need for a pro forma assessment where the 

improvement and occupancy occur during the first half of a fiscal 

year, between July 1 and December 31: when the improvement is made 

and the occupancy permit is issued in the first half of the fiscal 

year, a pro rata assessment would be assessed for the remainder of 

the fiscal year in which the occupancy permit issued and, since the 

improvement would be already in place as of January 1 – the mid-point 

of the current fiscal year and the valuation date for the succeeding 

fiscal year – the value of the improvement is included in the 

assessment for the succeeding fiscal year without the need of a § 2D 
pro forma tax.   

In the present appeal, because an occupancy permit for the subject 

property was issued on the second-to-last day of fiscal year 2007, § 

2D (a)(1) authorizes a pro rata tax for fiscal year 2007, provided 

the other requirements of the statute were met.  However, the 

assessors did not assess a fiscal year 2007 pro rata tax, since they 

determined that the supplemental tax amount for the one day remaining 

in the fiscal year was de minimis.  Regardless of the size of the pro 

rata tax for fiscal year 2007, however, it is the only pro rata tax 

under § 2D that can be assessed because it is the fiscal year during 

which the improvement was made and the occupancy permit was issued.  

The assessors’ purported assessment of a pro rata tax for fiscal year 

2008 is therefore invalid.[4] 

Further, the assessors could not assess a pro forma tax for fiscal 



year 2008 on the facts of this appeal.  The pro forma assessment 

under § 2D(a)(2) is based on “the assessed value of the improvement 
for the succeeding fiscal year where the occupancy takes place 

between January 1 and June 30 of any year.”  (emphasis added).  The 

pro forma assessment therefore deals with the fiscal year following 

the fiscal year during which the improvement to real estate is made 

and the occupancy permit is issued and treats the improvement as 

having been made on the January 1 assessment date.   

However, unlike the pro rata tax computation under § 2D(a)(1), the 

pro forma tax computation under § 2D(a)(2) refers to the date of 
“occupancy” not the issuance of an occupancy permit.  Moreover, in § 

2D(a) and (b) there are multiple references to the issuance of an 

occupancy permit; the only part of § 2D which refers to the date of 
“occupancy” is the pro forma tax computation under § 2D(a)(2).   
In interpreting a statute, the words used by the Legislature must be 

given effect.  See Mass. Broken Stone Co. v. Town of Weston, 430 

Mass. 637, 640 (2000)(rejecting effort to substitute alternative 

words for the plain words of the statute because the “Legislature did 

not say subdivision shown or lot shown, it said ‘land shown.’”).  

Moreover, when construing a statute, it is presumed “that the 

Legislature intended what the words of the statute say.”  Mass. Care 

Self-Ins. Group, Inc. v. Mass. Insurers Insolvency Fund, 458 Mass. 

268, 275 (2010).   

In the present appeal, there is no evidence concerning the occupancy 

of the subject property at any time prior to the appellants’ purchase 

of the unit on July 31, 2007.  Although an occupancy permit was 

issued on June 29, 2007, there is nothing to indicate, in the absence 

of evidence of actual occupation, that the date of issuance of an 

occupancy permit should be deemed to be the date of “occupancy” for 

purposes of § 2D.  The Legislature certainly could have referred to 

the issuance of an occupancy permit in § 2D(a)(2) as it did 

throughout the rest of § 2D, but chose not to; § 2D must be 

interpreted according to the words the Legislature chose to use and 

it cannot be presumed that it meant to say something else.  See 

Bronstein, 390 Mass. at 704; Mass. Care Self-Ins. Group, Inc., 458 

Mass. at 275. 

It is not clear why the Legislature would require actual 

occupancy, as opposed to the issuance of an occupancy permit, to 

trigger the pro forma tax, considering the administrative difficulty 

it creates for assessors who must determine when there is an actual 

occupation of property.  However, it is clear that the Legislature 

explicitly used the phrase “occupancy takes place” in subsection 

(a)(2) in contrast to the other references in § 2D to the issuance of 



an occupancy permit.  It is not for the Board, however, to speculate 

as to possible legislative intent or to ignore the plain words of the 

statute, much less assume that the legislative language was a 

mistake.  See CFM Buckley/North LLC, et al v. Assessors of 

Greenfield, et al, 453 Mass. 404, 409 (2009)(ruling that the court 

“cannot interpret a statute so as to avoid injustice or hardship if 

its language is clear and unambiguous and requires a different 

construction”). Changing statutory language and addressing 

administrative difficulties are proper subjects for legislative 

action and are not part of the Board’s function to interpret the 

relevant statutory language.   

Based on the foregoing, the Board issued a decision for the 

appellants in this appeal and granted a full abatement in the amount 

of $5,066.03.    

  

                             APPELLATE TAX BOARD      

  

  

                        By: __________________________________ 

                            Thomas W. Hammond, Jr., Chairman 

  
A true copy,  

Attest: __________________________ 

           Clerk of the Board  

  

  

  

 
 

[1] The appellants’ petition was mailed in an envelope postmarked 

November 3, 2008 which was received by the Board on November 5, 

2008.  Where, as here, the Board receives a petition after the 

expiration of the three-month appeal period, the date of postmark is 

deemed to be the date of filing. G.L. c. 58A, § 7 and G.L. c. 59, §§ 

64 & 65. Accordingly, the Board found and ruled that the filing date 

of the petition was deemed to be November 3, 2008 and therefore the 



appellants' appeal was timely. 

[2] The allocation fraction has as its numerator the number of days 

remaining in the fiscal year and as the denominator the total number 

of days in the year. 

[3] In addition to the supplemental tax authorized by G.L. c. 59, § 2D, there is 
another statutory mechanism for assessors to reach the value of new construction 

between January 1 and June 30.  See G.L. c. 59, § 2A (a).  Section 40 of Chapter 

653 of the Acts of 1989 (“Ch. 653”), amending G.L. c. 59, § 2A (a), allows cities 

and towns to assess “buildings and other things erected on or affixed to land” 

between January 2 and June 30. See also IGR 90-401.  However, § 2A requires that 
the city or town accept its provisions to be effective. The parties in this appeal 

stipulated that Newton has not adopted § 2A and therefore that method of 

supplemental assessment is not at issue in this appeal.   

 

[4] The assessors’ failure to assess a supplemental tax for fiscal 

year 2007 and their calculation of the fiscal year 2008 supplemental 

tax as reflected in the Notice showing that the assessors used 365 as 

the number of days from the issuance of the occupancy permit to June 

30 and a pro rata fraction of 365/365 indicate that the assessors 

assessed a pro rata supplemental tax for fiscal year 2008.
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     These are appeals filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and c. 59, §§ 64 and 65, from the refusal of the Board of 

Assessors of the City of Boston (“assessors” or “appellee”) to abate 

taxes on certain real estate located in Boston, owned by and assessed 

to Donald L. Saunders Trustees, et al (“Saunders Trust”) and the 

Thirty 5 Newbury Street Trust (“Thirty 5 Newbury Trust”) under G.L. 

c. 59, §§ 11 and 38.   The Saunders Trust appeals involve fiscal 

years 2006 through 2010; the Thirty 5 Newbury Trust appeals involve 

fiscal years 2008 through 2010.  Saunders Trust and Thirty 5 Newbury 

Trust will be collectively referred to as the “appellants.”[1] 

     Commissioner Rose heard these appeals.  Chairman Hammond and 

Commissioners Scharaffa, Egan, and Mulhern joined him in the 

decisions for the appellee.   

     These findings of fact and report are made pursuant to the 

appellants’ request under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

     David G. Saliba, Esq. for the appellants. 

     Nicholas P. Ariniello, Esq. for the appellee. 

  



  

                                      

       FINDINGS OF FACT AND REPORT 

  

On the basis of the testimony and evidence entered into the 

record at the hearing of these appeals, the Appellate Tax Board 

(“Board”) made the following findings of fact. On January 1, 2005, 

January 1, 2006, January 1, 2007, January 1, 2008, and January 1, 

2009, Saunders Trust was the assessed owner of a 5,149 square-foot 

parcel of land improved with a four-story brick building located at 

29-31 Newbury Street in Boston (“29-31 Newbury”).  On those same 

dates, Saunders Trust was the assessed owner of a 2,128 square-foot 

parcel of land improved with a four-story brick building located at 

33 Newbury Street in Boston (“33 Newbury”).  A summary of the 

relevant assessment data for both 29-31 Newbury and 33 Newbury is set 

forth in the following table: 

  

  Address  Fiscal  

  Year 

 Assessed  

 Value ($) 

 Tax Rate  

($/$1,000) 

  Total  

  Tax ($) 

29-31 Newbury   2006  4,366,000   30.70 134,036.20 

29-31 Newbury   2007  4,979,000   26.87 133,785.73 

29-31 Newbury   2008  6,136,000   25.92 159,045.12 

29-31 Newbury   2009  6,294,000   27.11 170,630.34 

29-31 Newbury   2010  5,768,000   29.38 169,463.84 



   33 Newbury   2006  2,566,000   30.70  78,776.20 

   33 Newbury   2007  2,906,000   26.87  78,084.22 

   33 Newbury   2008  3,577,500   25.92  92,728.80 

   33 Newbury   2009  3,626,000   27.11  98,300.86 

   33 Newbury   2010  3,364,000   29.38  98,834.32 

  

On January 1, 2007, January 1, 2008, and January 1, 2009, Thirty 

5 Newbury Trust was the assessed owner of a 2,218 square-foot parcel 

of land improved with a four-story brick building located at 35 

Newbury Street in Boston.  A summary of the relevant assessment data 

for 35 Newbury Street is set forth in the following table: 

  

  

  

  

  

  

  

  

  

The appellants timely 

paid the taxes due for each fiscal year without incurring interest.  

The following table sets forth the relevant jurisdictional 

information: 

  

  

 Fiscal  

  Year 

 Assessed  

 Value ($) 

 Tax Rate  

($/$1,000) 

  Total  

  Tax ($) 

  2008 2,858,000   25.92 74,079.36 

  2009 2,888,500   27.11 78,307.24 

  2010 2,680,500   29.38 78,753.09 

  



  

  

  

Address Docket No./ 

Fiscal Year 

 Abatement 
App. Filed 

  

Abatement App. 

Denied 
 Petition  

  Filed 

  

29-31 Newbury F286812/FY 06   2/1/06   4/28/06  7/20/06 

29-31 Newbury F291210/FY 07   2/1/07   3/22/07  6/19/07 

29-31 Newbury F295542/FY 08   2/1/08   3/14/08  6/03/08 

29-31 Newbury F302800/FY 09   2/2/09[2]   4/01/09  6/24/09 

29-31 Newbury F307488/FY 10   2/1/10   3/29/10  6/15/10 

   33 Newbury F286813/FY 06   2/1/06   4/28/06  6/20/06 

   33 Newbury F291209/FY 07   2/1/07   3/22/07  6/19/07 

   33 Newbury F296898/FY 08   2/1/08   3/21/08  6/19/08 

   33 Newbury F302802/FY 09   2/2/09[3]   4/01/09  6/24/09 

   33 Newbury F307489/FY 10   2/1/10   3/29/10  6/15/10 

   35 Newbury F296899/FY 08   2/1/08   3/21/08  6/19/08 

   35 Newbury F302799/FY 09   2/2/09[4]   4/01/09  6/24/09 

   35 Newbury F307490/FY 10   2/1/10   3/29/10  6/15/10 

  

On the basis of the foregoing, the Board found that it had 

jurisdiction to hear and decide these appeals.   



The hearing of these appeals took place over six days and 

involved the testimony of five witnesses.  The appellants called two 

witnesses, Webster A. Collins, a licensed real estate appraiser who 

is an Executive Vice President and Partner at CB Richard Ellis 

Partners, Inc., and Annette Born, a real estate broker who has 

extensive experience with properties located on Newbury Street.  The 

assessors called three witnesses, Earl Smith, Deputy Director of 

Valuation for Boston’s Assessing Department; Rudolph F. Brown, Jr., 

Supervisor of Boston’s Assessing Department; and Pamela S. McKinney, 

a licensed real estate appraiser who is the Principal and President 

of Byrne McKinney & Associates.  

  

               THE SUBJECT PROPERTIES 

The properties at issue, which will hereafter be collectively 

referred to as the “subject properties,” were built around the turn 

of the twentieth century and were most recently renovated between 

2004 and 2008.  Like many of the buildings on Newbury Street, the 

subject properties are four to five-story brownstone buildings 

originally constructed as apartment buildings.  The exterior of the 

subject buildings is brownstone and brick.  Roof cover is slate at 

the mansard-styled portions of the subject properties’ roofs and 

rubber membrane elsewhere.  Interior finishes include painted sheet 

rock and textured plaster walls and wood flooring.  The ceilings are 

a mix of painted sheetrock, textured plaster, and suspended 



acoustical tiles.  The overall interior condition of the subject 

properties is good.   

29-31 Newbury and 33 Newbury operate as a single building, with 

a combined total of 29,411 square feet of mixed-use office and retail 

space, with one elevator and a number of staircases.  35 Newbury 

consists of 4,980 square feet of mixed-used office and retail space; 

it also has an elevator and staircase.   

The subject properties are located in Boston’s tony Back Bay 

neighborhood, approximately one block from the Boston Public Garden.  

They are situated at the north end of Newbury Street, which is a 

high-end shopping district.  For zoning purposes, the subject 

properties are located in a general business district, which permits 

a wide range of retail, office, and non-profit uses.  During the 

fiscal years at issue, the subject properties housed a diverse array 

of office and retail tenants, all of whom were legally conforming.  

The tenants included, but were not limited to, a beauty salon, a 

restaurant, apparel stores, a jewelry store, an art gallery, an eye-

glass store, and offices.  

  

         THE APPELLANTS’ VALUATION EVIDENCE 

A.   Mr. Collins’ Original Appraisal Report 

The appellants presented their case primarily through the 

testimony and self-contained appraisal report of Webster A. Collins, 

a licensed real estate appraiser whom the Board qualified as an 



expert in real estate appraisal. 

To begin his fee-simple appraisal of the subject properties, Mr. 

Collins inspected the interior and exterior of each of the subject 

properties.  He also inspected the interior and exterior of each of 

his chosen comparable retail properties.   

The first step in Mr. Collins’ appraisal was to determine the 

highest and best use of the subject properties.  Mr. Collins 

concluded that the highest and best use of the subject properties was 

their continued use as mixed office and retail space.   

The next step in Mr. Collins’ appraisal was the selection of an 

appropriate valuation methodology.  Mr. Collins considered the three 

usual approaches to value.  He ruled out the cost approach because 

that method is more appropriate when valuing newer buildings, and it 

was Mr. Collins’ opinion that it would not be a reliable method with 

which to value the subject properties, which were more than a century 

old.  Mr. Collins likewise ruled out the sales-comparison approach 

because the majority of sales of comparable properties in the 

relevant time period involved sales of leased-fee interests, whereas 

the relevant inquiry in these appeals was the fee-simple value of the 

subject properties.  Mr. Collins ultimately used the income-

capitalization approach to value the subject properties because of 

their long history as income-producing properties.   

To begin his income-capitalization analyses, Mr. Collins 

selected sixteen purportedly comparable retail leases to assist in 



estimating market rent for the subject properties’ retail spaces.  

Fifteen of the leases involved properties located on Newbury Street 

while one involved a lease on nearby Dartmouth Street.  The following 

table is a summation of the relevant information pertaining to Mr. 

Collins’ selected comparable retail leases.  

Comp. 

Lease 

Number 

 Address Tenant Name Entrance/Floor[

5] 

Lease 

Area(SF) 

Lease 

Term 

Rent 

($/PSF) 

1 81 Newbury  Marc Jacobs Direct Access 3,759 4/04-2/14 70.00-

81.89 

2 119 

Newbury 

Laser Skin 

Care 
2nd Floor 1,200 6/06-3/11 49.35-

57.73 

3 220 

Newbury 

1154 Lill 

Studios 

Parlor 1,080 2/04-2/09 60.00-

70.00 

4 286-288 

Newbury 

Highlights 

Salon 

Lower Level 1,191 7/05-6/10 62.47-

79.60 

5 286-288 

Newbury 

Luna Boston Parlor 1,089 4/04-3/07 72.73 

6 299-301 

Newbury  

Amnet Lower Level 1,050 7/04-6/09 36.57 

7 299-301 

Newbury 

Anthony 

Pino Salon 

Upper Level 1,300 4/04-5/09 38.77 

8 265-275 

Dartmouth 

Salon Red Lower Level 1,632 2/07-1/08 63.59 

9 165 

Newbury 

Kitchen 

Arts 

Lower Level   415 3/04-4/09 45.00 

10 165 

Newbury  

Ana 

Hernandez 

Upper Level   664 6/06-5/11 47.86 

11 165 

Newbury 

Bridget and 

Scott 

Upper Level   540 3/05-2/08 50.00 



12 165 

Newbury 

Janine, 

Inc. 

Upper Level   275 2/04-1/09 50.00 

13 165 

Newbury 

Fletcher Upper Level   985 5/04-4/09 50.00 

14 129 

Newbury 

Jonathan 

Adler 

Lower Level- 4 

steps down 

1,400 5/09- 

4/14 

70.00 

15 168 

Newbury  

Cotelac Parlor – 7 steps 

up 

1,000 12/09- 

11/14 

70.00 

16 85-91 

Newbury  

Newbury 

Tailoring 
2nd Floor 1,450 9/05- 

8/10 

41.83 

  

  

After considering his selected comparable leases, Mr. Collins 

computed retail market rents for each of the subject properties.  The 

following table substantially reproduces his allocated retail market 

rents for each of the fiscal years at issue: 

        

Address Space – UL & LL  

  

     FY 06 

  

FY 07 

  

 FY08[6] 

  

 FY 09  

  

FY 10  

  

29-31, 33 

Newbury 

  

  

  

  

  

Retail-LL/UL 

  

Retail 2nd Floor 

  

Budden- 

Brooks Avg.[7] 

  

     $69.50 

     

  

     $45.00 

      

  

$73.00 

  

  

$45.00   

  

  

$26.00 

  

  

  

  

  

  

 $81.25 

  

  

 $45.00 

  

  

$81.50 

  

  

$45.00 

  

  

$28.00 



  

  

  

  

  

  

35 

Newbury         

Street 

Average 

  

  

Retail- LL 

  

Retail 2nd  

Floor 

  

Retail 3rd 

Floor 

  

Average               

     $25.00 

  

  

  

     $46.50   

  

                                    

     

  

  

  

                              $48.00 

  

  

  

  

  

  

  

$90.50 

  

  

$41.00 

  

  

$41.00 

  

$57.50      

 $26.00 

  

  

  

 $50.75 

  

  

 $96.00 

  

  

 $42.00 

  

  

 $42.00 

  

   

 $60.00          

  

  

  

  

$51.50 

  

  

$98.00 

  

  

$44.00 

  

  

$44.00 

  

$62.00 

              

              

              

              

  

  

Because the subject properties also had office 



space, Mr. Collins next estimated market office rent.  It was 

Mr. Collins’ opinion that the long and narrow office space offered by 

the subject properties, which was on the upper floors of buildings 

that were formerly apartment buildings, differed from the type of 

space offered by more traditional office buildings.  For this reason, 

Mr. Collins determined that the subject properties’ actual office 

rents provided more probative evidence of market rent than would a 

comparison of rents from other office buildings.  Thus, he examined 

the actual office rents at the subject properties.  The following 

table substantially reproduces the contract rent data examined by 

Mr. Collins: 

    Address 

(Newbury Street) 

       Tenant Lease Exp.    Rent ($/SF) 

   29-31, 33 Atlantic International   8/07      25.00 

   29-31, 33      Wenner Media   8/05      44.00 

   29-31, 33    CM Communications   8/05      26.00 

   29-31, 33 Natl. Public Television   8/07      23.00 

   29-31, 33 iDine Restaurant Group   8/08   27.54-29.22 

      35      Maggie, Inc.    8/05      26.74 

  

     In his appraisal report, Mr. Collins noted that there were changes 

to the rent roll throughout the periods at issue.  Atlantic 

International renegotiated its rent with a new average rent of $29.00 



per square foot.  A different tenant took over the space occupied by 

Wenner Media, which had been leased at $44.00 per square foot, for a 

rent of $26.00 per square foot.  Wenner Media in turn leased a 

smaller space, with a rent of $26.99 per square foot for 2006 and 

$27.55 per square foot for 2007.  CM Communications renewed its lease 

in 2005 for a three-year period with a rent of $27.00 per square 

foot.  Maggie, Inc. renewed its lease for a five-year period with a 

rent of $28.10 per square foot.  Additionally, in 2008, Third Rock 

Ventures began occupying any available space at 29-31 and 33 Newbury 

Street, eventually leasing a total of 8,010 of office space for an 

effective rent of $32.73 per square foot.  In 2009, Third Rock 

Ventures leased additional space at 29-31 Newbury and 33 Newbury for 

an effective rent of $28.32 per square foot.   

Based on this data, Mr. Collins concluded that fair market rent 

for office space at 29-31 Newbury and 33 Newbury Street was $31.50 

per square foot for fiscal years 2006 through 2009 and $34.00 per 

square foot for fiscal year 2010.  Mr. Collins concluded that fair 

market rent for office space at 35 Newbury Street was $26.75 for 

fiscal year 2008; $27.75 for fiscal year 2009; and $28.00 per square 

foot for fiscal year 2010.  

For both office and retail space, Mr. Collins used a vacancy 

rate of five percent for each of the fiscal years at issue, which he 

stated was based on the market data.   

To estimate appropriate operating expenses, Mr. Collins reviewed 



both the actual operating expenses reported for the subject 

properties, as well as the reported operating expenses for four other 

buildings on Newbury Street.  Reported expenses for 29-31 Newbury and 

33 Newbury for the years ended December 31, 2004 through December 31, 

2008, exclusive of real estate taxes and insurance, ranged from 

$13.14 to $14.91 per square foot.  Reported expenses for 35 Newbury 

Street for that same time period, exclusive of real estate taxes and 

insurance, ranged from $10.92 to $21.29 per square foot.  The four 

comparison-properties had operating expenses ranging from $7.88 per 

square foot to $9.76 per square foot.   Mr. Collins stated that 

because 29-31 and 33 Newbury Street consisted of combined buildings 

with various staircases and entrances, they had higher operating 

expenses, particularly for insurance and repairs and maintenance.  

Mr. Collins ultimately selected stabilized operating expenses for 29-

31 and 33 Newbury Street ranging from $11.14 to $12.95 per square 

foot and $8.50 to $9.02 per square foot for 35 Newbury Street.   

After determining that professional management fees in the local 

market ranged from three percent to five percent, Mr. Collins 

estimated costs for management fees at four percent.  He also 

estimated $0.30 per square foot for tenant improvements for the 

office space, but made no such allowance for the retail space because 

allowances for tenant improvements are typically not made in retail 

leases.  He also estimated $1.35 per square foot for leasing 

commissions, which he based on actual commissions paid as reported 

for the subject properties, and $1.00 per square foot for replacement 



reserves.     

After incorporating all of this data into his income and expense 

analyses, Mr. Collins derived a net operating income (“NOI”) for each 

of the subject properties as follows: 

   



  

 Fiscal Year           29-31, 33 Newbury       35 Newbury   

 2006               $594,223 

       2007                $583,402 

       2008                $604,902                   $164,591 

       2009                $609,975              $169,987 

       2010                $653,404              $197,040 

  

The next step in Mr. Collins’ income-capitalization analyses was 

the selection of appropriate capitalization rates.  To assist in the 

selection of capitalization rates, Mr. Collins consulted the Korpacz 

Real Estate Investor Survey (“Korpacz Survey”).  According to the 

Korpacz Survey, non-institutional grade properties in Boston had an 

average capitalization rate of 8.92 percent in the fourth quarter of 

2004; 9.36 percent in the fourth quarter of 2005; 8.79 percent in the 

fourth quarter of 2006; 8.65 percent in the fourth quarter of 2007; 

and 9.36 percent in the fourth quarter of 2008.  Mr. Collins also 

conducted a band-of-investment analysis for each of the fiscal years 

at issue.  His band-of-investment analyses yielded the following 

indicated capitalization rates: 9.10 percent for fiscal year 2006; 

9.10 percent for fiscal year 2007; 9.4 percent for fiscal year 2008; 

9.3 percent for fiscal year 2009; and 10.3 percent for fiscal year 

2010.  After considering these sources and other factors, Mr. Collins 

ultimately selected a capitalization rate of 9.0 percent for fiscal 

years 2006 through 2009 and a capitalization rate of 9.5 percent for 

fiscal year 2010.   



To these capitalization rates, Mr. Collins added the applicable 

tax factors for each of the fiscal years at issue.  After applying 

his loaded capitalization rates to his NOIs, Mr. Collins arrived at 

the following estimates of fair cash value in his original appraisal 

report: 

     Address               Fiscal Year          Rounded Fair Cash Value 

 29-31 Newbury St.            2006                   $3,390,000 

 29-31 Newbury St.            2007                    $3,435,000 

 29-31 Newbury St.            2008                    $3,595,000 

 29-31 Newbury St.            2009                    $3,590,000 

 29-31 Newbury St.            2010                    $3,615,000 

  

 33 Newbury St.              2006                    $1,535,000 

 33 Newbury St.              2007                    $1,555,000   

 33 Newbury St.              2008                    $1,625,000 

 33 Newbury St.              2009                    $1,620,000 

 33 Newbury St.              2010                    $1,635,000 

  

 35 Newbury St.               2008                    $1,420,000 

 35 Newbury St.               2009                    $1,450,000 

35    Newbury St.               2010                    $1,585,000 

  

B.   Mr. Collins’ Corrected Appraisal Report 

On cross-examination during the hearing of these appeals, Mr. 

Collins admitted to several errors in his appraisal report.  Among 

the errors in Mr. Collins’ original appraisal report was his 

application of an average retail rent to the entire retail space in 

each of the subject properties.  Mr. Collins derived his average 



retail rents by adding together the average rents for each of the 

three levels of retail space in the subject properties, and then 

dividing the sum by three.  This approach failed to take into 

consideration the differing amounts of space at each retail level, 

and thus, resulted in NOIs which did not accurately reflect the 

potential income of the subject properties.   

After Mr. Collins acknowledged this error and other errors upon 

cross-examination, the appellants submitted an 18-page errata sheet 

with significantly increased estimates of both market rent and fair 

cash value.  In some instances, Mr. Collins’ opinions of value 

increased by more than twenty percent.  Mr. Collins’ revised opinions 

of fair cash value, as presented in the errata sheet, were as 

follows: 

      Address         Fiscal     Rounded Fair      Increase Over Original 

                       Year       Cash Value           Opinion of Value 

  

  29-31 Newbury St.    2006      $4,085,000             $695,000 

  29-31 Newbury St.    2007     $4,220,000             $785,000 

  29-31 Newbury St.    2008      $4,350,000             $755,000 

  29-31 Newbury St.    2009     $4,530,000             $940,000 

  29-31 Newbury St.    2010      $4,490,000             $875,000 

  

  33 Newbury St.       2006       $1,850,000            $315,000 

  33 Newbury St.       2007       $1,910,000            $355,000 

  33 Newbury St.       2008       $1,965,000            $340,000 

  33 Newbury St.       2009       $2,050,000             $430,000 

  33 Newbury St.       2010       $2,030,000             $395,000 

  



  35 Newbury St.       2008       $1,445,000              $45,000 

  35 Newbury St.       2009       $1,475,000              $25,000 

  35 Newbury St.       2010       $1,600,000              $15,000 

  

C.   Additional Evidence Offered by the Appellants  

In addition to Mr. Collins’ report and testimony, the appellants 

offered the testimony of Annette Born, who is a licensed commercial 

real estate broker.  Ms. Born primarily deals with retail properties 

and has extensive knowledge of the properties on Newbury Street.  The 

Board allowed her to testify about retail rentals on Newbury Street 

based on her personal knowledge.   

Ms. Born described the positive and negative attributes of the 

subject properties.  She testified that the first block of Newbury 

Street, where the subject properties are located, is “the Madison 

Avenue” of Boston, where the “highest and best” retailers are 

frequently located. Ms. Born additionally testified that among the 

subject properties’ positive features were their glass store fronts 

and good visibility.   

However, Ms. Born testified that the subject properties had many 

features that were undesirable to potential retailers.  The primary 

drawback, according to Ms. Born, was the entrancing at the subject 

properties.  As described in detail by Mr. Collins, the subject 

properties did not have direct street-level access, but instead had 

entrances involving several steps up or down, depending on the 

particular location.  Interior access in many of the subject 



properties’ spaces was likewise staggered.  Ms. Born testified that 

these features were not inviting to shoppers, and therefore, were 

considered drawbacks by potential retail tenants.   

Ms. Born noted that the subject properties’ retail spaces were 

comparatively smaller spaces which were typically more desirable to 

local retailers.  Ms. Born testified that large, national retailers 

usually leased larger spaces, and further, that the large national 

retailers often preferred to have their names on the front of the 

building.  She stated that it was difficult to accommodate this 

preference in brownstones like the subject properties, because they 

typically had curved facades that did not lend themselves to the type 

of signage desired by the large national retailers.  The evidence 

largely corroborated Ms. Born’s testimony, as it indicated that most 

of the tenants at the subject property were small, local retailers 

rather than large national chains.   

One exception noted by Ms. Born was Robert Marc, an eye-glass 

retailer with outlets in New York.  Ms. Born personally brokered the 

Robert Marc lease at 35 Newbury Street, and she testified that the 

terms of its lease, which began with rents of $95.00 per square foot 

with periodic increases, represented a “good rent,” and that she 

probably could have secured a rent in excess of $100.00 per square 

foot had there been a direct front entrance to the space, rather than 

its actual side entrance.  Ms. Born testified that because Robert 

Marc had been operating in New York, where retail rents are often 

more expensive, it was willing to pay comparatively high rents.  Ms. 



Born testified that large national retailers are often willing to pay 

higher rents than small, local retailers.   

  



  

THE ASSESSORS’ EVIDENCE 

The assessors entered into the record the relevant 

jurisdictional documents, various deeds, photographs, and several 

quarterly issues of the Korpacz Survey, along with the testimony of 

three witnesses: Earl Smith, Acting Deputy Director of Valuation for 

Boston’s Assessing Department; Rudolph F. Brown, Jr., Supervisor of 

Assistant Assessors for Boston’s Assessing Department; and Pamela S. 

McKinney, a licensed real estate appraiser who is the President and 

Principal of Byrne McKinney & Associates.  The Board qualified Ms. 

McKinney as an expert in real estate appraisal.   

Mr. Brown and Mr. Smith testified primarily regarding 

photographs of the subject property and some of the comparable 

properties located on Newbury Street which had been taken by the 

assessors at various points in time.  For her part, Ms. McKinney did 

not present an appraisal report, but instead testified primarily 

concerning appraisal practices.  Ms. McKinney testified that mortgage 

rates are tied to the length of the mortgage term; a shorter mortgage 

term equates with lower interest rates, and a longer mortgage term 

equates with higher interest rates. In determining his capitalization 

rates, Mr. Collins used interest rates derived from the Korpacz 

Survey, which were based on 25- to 30-year mortgage terms.  However, 

Mr. Collins did not use 25- to 30-year mortgage terms in his band-of-

investment analyses, but instead used a 20-year mortgage term, which 

he based on the useful economic life of the subject properties.   Mr. 



Collins therefore used interest rates that were not consistent with 

the other variables used in his band-of-investment analyses, and this 

inconsistency generated artificially inflated capitalization rates. 

  

          THE BOARD’S VALUATION FINDINGS  

     On the basis of all of the evidence, including the 18-page errata 

sheet submitted by the appellants, the Board found that the 

appellants failed to prove that the assessed values of the subject 

properties exceeded their fair cash values for the fiscal years at 

issue.  In support of their position, the appellants primarily relied 

on the testimony and appraisal report of their expert real estate 

appraiser, Webster Collins, but the Board found that Mr. Collins’ 

valuation methodology utilized unreliable data that was permeated 

with errors and inconsistencies.  Even as corrected, neither his 

testimony nor his appraisal report provided credible evidence of the 

subject properties’ fair cash values.    

     First, the Board found that Mr. Collins’ purportedly comparable 

retail leases were not truly comparable to the subject properties.  

None of them was located on the first block of Newbury Street, which 

Ms. Born testified was “the Madison Avenue” of Boston.  It was not 

apparent from the record whether Mr. Collins made adjustments to 

account for this difference in location, and if he did, he failed to 

explain the basis for those adjustments.  Moreover, Mr. Collins 

derived his market retail rents from the same set of comparable 



properties for all five of the fiscal years at issue for 29-31 and 33 

Newbury Street and for all three of the fiscal years at issue for 35 

Newbury Street, even though the lease commencement dates in his 

comparable set varied widely.  For example, the Cotelac lease at 168 

Newbury Street commenced in December of 2009, which was almost five 

years after the earliest date of valuation at issue.  From this 

static set of leases Mr. Collins derived a range of market rents for 

the fiscal years at issue, but again, he failed to explain whether or 

how he made adjustments to his comparable rents to account for 

differences in time.  Because they were not located in the first 

block of Newbury Street and because there were large variations in 

time between the relevant dates of valuation and the lease 

commencement dates of his comparable leases, the Board found that Mr. 

Collins’ comparable leases did not provide reliable evidence of fair 

market rent for the subject properties.  Further, because Mr. Collins 

failed to explain whether or how he adjusted his estimates of rent to 

account for these differences the Board could not determine if any 

such adjustments were supported by the evidence of record.  The Board 

found that Mr. Collins’ failure to use truly comparable data and his 

failure to explain his adjustments significantly diminished the 

probative force of his opinions of fair cash value.    

     Second, the Board found that both the lease data and methodology 

used by Mr. Collins to form his estimates of market rent were replete 

with inaccuracies and errors to the point that that his estimates of 

market rent were of no assistance to the Board.  Mr. Collins 



displayed a lack of familiarity with both his comparable leases and 

the subject properties.  At various points in his testimony, Mr. 

Collins was unclear as to what building the leased space was located 

in and whether certain of the leases were for first or second floor 

space.  Compounding his lack of familiarity with the buildings and 

leases was Mr. Collins’ admission on cross-examination that he did 

not verify any of his chosen comparable leases with either the 

landlord, tenant, or broker, but instead relied on information 

obtained by persons within his office, even though he did not 

acknowledge the assistance of those persons in his appraisal report.   

Additionally, Mr. Collins placed significant reliance on renewed 

leases and renegotiated rents.  However, lease renewals or extensions 

negotiated with existing tenants often provide unreliable evidence of 

market rent; for example, rents may be affected downward by landlords 

who wish to avoid the potential risk and expense of having to find 

new tenants or upward by tenants who have an established presence in 

a particular location or who wish to avoid relocation expenses.  

Exacerbating his reliance on these lease renewals was the fact that, 

in two instances, the data on which he relied was either inaccurate 

or misleading.  On page 74 of his original appraisal report, 

Mr. Collins reported an original rent of $130.00 per square foot for 

the restaurant 29 Newbury Street, which was located on the lower 

level of 29 Newbury Street, and a renewed rent of $65.00 per square 

foot.  However, upon cross-examination, Mr. Collins acknowledged that 

the rent for 29 Newbury Street was not calculated on a per-square-



foot basis, but instead was calculated as a percentage of sales.  

Further, for the space occupied by Pam Lerner at 31 Newbury Street, 

Mr. Collins reported an original rent of $103.33 per square foot and 

a renewed rent of $64.66 per square foot; yet, on cross-examination, 

Mr. Collins acknowledged that what he had listed as a “lease 

expiration” date of August of 2007 was in fact the lease renewal date 

upon which the rent was renewed for $103.33.  This error was not 

corrected in the 18-page errata submitted by the appellants.   

     Furthermore, in his original appraisal report, Mr. Collins applied 

an average retail rent to the entire retail area in each of the 

subject properties.  This methodology failed to take into 

consideration the different amounts of space at each floor level, 

even though Mr. Collins himself emphasized that market rent varies 

greatly depending on floor level.  Thus, Mr. Collins’ methodology 

resulted in NOIs which did not accurately reflect the potential 

income of each of the subject properties.  Mr. Collins conceded this 

significant error only upon cross-examination, and he submitted 

recomputed estimates of market rent and fair cash value which were 

significantly higher than his original estimates.  Although he acted 

to correct his error, the Board found that Mr. Collins’ failure to 

recognize the inappropriateness of his approach in the first place, 

and his admission of this error only upon cross-examination, coupled 

with the other errors discussed above, called into question the 

overall reliability of his appraisal.   



     In addition, the capitalization rates selected by Mr. Collins were 

not supported by reliable, credible evidence.  Mr. Collins claimed to 

have based his capitalization rates, in part, on rates for non-

institutional grade properties in Boston as contained the Korpacz 

Survey.  However, on cross-examination, Mr. Collins conceded that 

what had been labeled in his report as data for non-institutional 

grade properties in Boston was actually the data for national strip 

shopping centers. The Board found that this discrepancy further 

undermined the credibility of Mr. Collins’ testimony.  Moreover, 

notwithstanding the fact that strip shopping centers are likely 

greater investment risks than properties located on the first block 

of Newbury Street, Mr. Collins nevertheless used even higher rates 

than those reported by the Korpacz Survey for strip shopping 

centers.  Thus, the Board found that the data cited by Mr. Collins 

provided little support for his capitalization rates. 

     Similarly, there were significant flaws in Mr. Collins’ band-of-

investment analyses which the Board found seriously undermined the 

reliability of these analyses.  Mr. Collins testified that he used 

mortgage-interest rates derived from the Korpacz Survey, which were 

based on 25 to 30-year mortgages.  However, Mr. Collins did not use 

25 to 30-year terms in his band-of-investment analyses, but instead 

used a 20-year mortgage term.  Moreover, he selected a 20-year period 

based on his estimate of the economic useful life of the subject 

properties, rather than on a loan term, as is done in the Korpacz 

Survey.  As Ms. McKinney testified, mortgage rates are tied to the 



length of the mortgage term; a shorter mortgage term equates with 

lower interest rates, and a longer mortgage term equates with higher 

interest rates.  Mr. Collins therefore used interest rates that were 

not consistent with the other variables used in his band-of-

investment analyses, and these inconsistencies generated artificially 

inflated capitalization rates.  Based on these internal 

inconsistencies, and his misuse of data relating to strip shopping 

centers, the Board found that Mr. Collins’ capitalization rates were 

unreliable as they were based on inconsistent assumptions and on data 

that was not relevant to the subject properties.  The Board therefore 

placed little weight on Mr. Collins’ capitalization rates. 

     In conclusion, the Board found that key elements of Mr. Collins’ 

income-capitalization analyses – his estimates of market rent and his 

capitalization rates – were premised on inaccurate, misleading, and 

unreliable data.  The Board therefore found that his estimates of 

fair cash value did not provide reliable evidence of the fair cash 

value of the subject properties.  Furthermore, the record was devoid 

of credible, persuasive evidence showing that the assessed values of 

the subject properties exceeded their fair cash values for the fiscal 

years at issue.  The Board therefore issued decisions for the 

appellee in these appeals.   

  

                             

OPINION 



The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

“‛The burden of proof is upon the petitioner to make out his 

right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker 

v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting 

Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 

(1922)).  “‛[T]he board is entitled to ‘presume that the valuation 

made by the assessors [is] valid unless the taxpayers . . . prov[e] 

the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).  

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). In the present 

appeals, the evidence offered by the appellants failed to persuade 

the Board that the subject properties were overvalued.   

 The appellants relied primarily on the testimony and appraisal 

report of their expert real estate appraiser, Webster Collins.  

However, the Board found that the numerous errors permeating his 



appraisal report seriously undermined the reliability of his opinions 

of fair cash value.   

For example, though the subject properties were located on the 

first block of Newbury Street, which the appellants’ own witness 

described as “the Madison Avenue” of Boston, none of Mr. Collins’ 

purportedly comparable leases involved buildings located on that 

block.  Despite this obvious difference, it was not apparent from the 

record whether Mr. Collins made adjustments to account for 

differences in location.  See Antonino & Dimare v. Assessors of 

Shutesbury, Mass. ATB Findings of Fact and Reports 2008-54, 62 

(“differences in location and area influences in particular mean that 

adjustments are needed before values can be extrapolated”).  If he 

did in fact make adjustments to account for differences in location, 

he failed to explain the basis for those adjustments, and thus, there 

was no evidence in the record with which the Board could determine 

whether the adjustments were appropriate.  Similarly, Mr. Collins 

derived his market retail rents from the same set of comparable 

properties for all five of the fiscal years at issue for 29-31 and 33 

Newbury Street and for all three of the fiscal years at issue for 35 

Newbury Street.  Although Mr. Collins ultimately derived a range of 

rents for the fiscal years at issue, he completely failed to explain 

how he adjusted for differences in time.  See The May Department 

Store Co. d/b/a Filene’s 79 v. Assessors of Newton, Mass. ATB 

Findings of Fact and Reports 2009-153, 180 (“[F]ailure to communicate 

and demonstrate that [an expert appraiser] ha[s] appropriately 



considered [an] adjustment for all of his purportedly comparable 

properties . . . taint[s] his adjusted market rents and also detracts 

from his opinion . . . of value.”).  The Board found and ruled that 

Mr. Collins’ failure to address these obvious differences or to 

provide any basis for his adjustments detracted from the reliability 

of his market rent estimates, and ultimately, his opinions of fair 

cash value.   

Moreover, in determining his estimates of market rent, 

Mr. Collins placed significant reliance on lease renewals within the 

subject properties.  However, lease renewals or extensions with 

existing tenants should be “used with caution . . . a landlord may 

offer existing tenants lower rent to avoid vacancies and the expense 

of obtaining new tenants.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 

(13th ed., 2008) 472.  Further, some of the lease information on 

which Mr. Collins based his conclusions was incorrect.  What had been 

reported in his appraisal report as a “lease expiration” date of 

August of 2007 for the Pam Lerner space at 31 Newbury Street was in 

fact the lease renewal date.  That rent was renewed at $103.33 per 

square foot, although Mr. Collins had reported it as renewed at 

$64.66 per square foot.  Similarly, Mr. Collins reported both 

original and renewed per-square-foot rents for the space at 29 

Newbury Street occupied by the restaurant 29 Newbury, but he failed 

to acknowledge in his appraisal report that the rent for that space 

was not calculated on a per-square-foot basis, but instead was 

calculated as a percentage of sales.  The Board thus found and ruled 



that Mr. Collins’ estimates of market rent were premised in part on 

misleading, inaccurate, and unreliable data, and therefore, it placed 

little weight on those estimates.   

In addition, in his original appraisal report, Mr. Collins 

applied an average retail rent to the entire retail area in each of 

the subject properties.  This methodology failed to take into 

consideration the different amounts of space at each floor level, 

even though Mr. Collins himself emphasized that market rent varies 

greatly depending on floor level.  See, e.g., Olympia & York State 

Street Co. v. Assessors of Boston, Mass. ATB Findings of Fact and 

Reports 1997-1133, 1148-49, aff’d, 428 Mass. 236 (1998) (applying 

varying rates of market rent for office space on different floors 

within a building to the total square footage on those floors).  

Thus, Mr. Collins’ methodology resulted in NOIs which did not 

accurately reflect the potential income of each of the subject 

properties.  Mr. Collins conceded this significant error only upon 

cross-examination, and he submitted recomputed estimates of market 

rent and fair cash value which were significantly higher than his 

original estimates.  The Board found and ruled that Mr. Collins’ 

failure to recognize the error of his approach in the first place, 

coupled with the other errors discussed above, called into question 

the reliability of his appraisal in general. See The May Department 

Store Co., Mass. ATB Findings of Fact and Reports 2009 at 174.   

     Lastly, the Board found and ruled that there was little support in 



the record for Mr. Collins’ selected capitalization rates.  In 

particular, they appeared to have been based in part upon data for 

national strip shopping centers, which have different investment 

characteristics than the subject properties.  In addition, Mr. 

Collins used interest rates that were not consistent with the other 

variables used in his band-of-investment analyses, and these 

inconsistencies generated artificially inflated capitalization 

rates.  Based on this internal inconsistency, and his misuse of data 

relating to strip shopping centers, the Board found that Mr. Collins’ 

capitalizations rates were unreliable as they were based on 

inconsistent assumptions and on data that was not relevant to the 

subject properties.  The Board therefore placed little weight on Mr. 

Collins’ capitalization rates. 



  

The mere qualification of a person as an expert does not endow 

his testimony with any determinative weight.  Boston Gas Co., 334 

Mass. at 579.  “The board [is] not required to believe the testimony 

of any particular witness.”  Assessors of Boston v. Boston 

Consolidated Gas Co., 309 Mass. 60, 72 (1941); see also North 

American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 

300 (1984); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 

456, 473 (1981); Jordan Marsh Co. v. Assessors of Malden, 359 Mass. 

106, 110 (1971). Having found and ruled that key elements of Mr. 

Collins’ income-capitalization analyses, in particular, his market 

rents and his capitalization rates, were premised upon unreliable 

data, the Board found and ruled that Mr. Collins’ estimates of fair 

cash value did not provide reliable evidence of the fair cash value 

of the subject properties.   

Furthermore, the record was devoid of credible, persuasive 

evidence showing that the assessed values of the subject properties 

exceeded their fair cash values for the fiscal years at issue.  The 

Board therefore found and ruled that the appellants failed to meet 

their burden of proving that the assessed values of the subject 

properties exceeded their fair cash values for the fiscal years at 

issue. 



  

  Accordingly, the Board issued decisions for the appellee in 

these appeals.   

                        

THE APPELLATE TAX BOARD 

  

  

  

                   By: __________________________________ 

                        Thomas W. Hammond, Jr., Chairman 

  

  

  

A true copy, 

  

Attest: ____________________________ 

         Clerk of the Board 

  

 
 

[1] Saunders Trust and Thirty 5 Newbury Trust are related trusts 

owned by the Saunders family.  

[2] Under G.L. c. 59, § 59, the appellants’ Application for Abatement 

would have been due on February 1, 2009.  However, February 1, 2009 

was a Sunday.  When the last day of a filing period falls on a Sunday 

or a legal holiday, the filing is still considered timely if it is 

made on the following business day.  G.L. c. 4, § 9.

[3] See footnote two.

[4] See footnote two.  

[5] According to Mr. Collins, space on Newbury Street is classified 

in part by its access or entrancing characteristics, with three main 

categories of access: lower level, which is typically four to seven 

steps below street level and features a half of a storefront; direct 

access, which offers a grand entrance directly at street level and a 

full or even two-story storefront; and upper or parlor level, which 



is typically five to eight steps above street level and offers a bay 

window storefront.  Upper level would also include spaces that are 

located on higher floors within a building and are not accessed 

directly from the exterior of the building.   

[6] Although fiscal year 2008 was included in these appeals for 29-31 
and 33 Newbury Street, Mr. Collins’ allocated retail market rent 

chart did not include data for 29-31 and 33 Newbury Street for that 

year.  He ultimately used an average retail rent of $48.50 per square 

foot in his original valuation analysis for those properties.  

[7] Buddenbrooks was a tenant located on the upper floors of 29-31 
Newbury Street.  It appeared from the record that Buddenbrooks, a 

bookseller, was a unique business and its space was a hybrid of 

retail and office space.  
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     This is an appeal originally filed under the informal procedure[1] 

pursuant to G.L. c. 58A, § 7A and G.L. c. 59, §§ 64 and 65, from the 

refusal of the appellee, Board of Assessors of the Town of Swampscott 

(“assessors” or “appellee”), to abate taxes on certain real estate 

located in Swampscott owned by and assessed to Diane Marie Pagano 

(the “appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 



2010 (the “fiscal year at issue”). 

     Commissioner Mulhern (“Presiding Commissioner”) heard the appeal 

and, in accordance with G.L. c. 58A, § 1A and 831 CMR 1.20, issued a 

single-member decision for the appellee. 

These findings of fact and report are made pursuant to the 

appellant’s request under G.L. c. 58A, § 13 and 831 CMR 1.32. 

Diane Marie Pagano, pro se, for the appellant. 

  

     Donna Champagne O’Keefe, assessor, for the appellee. 

FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered into evidence 

at the hearing of this appeal, the Presiding Commissioner made the 

following findings of fact. 

On January 1, 2009, the appellant was the assessed owner of a 

7,938-square-foot parcel of real estate located at 5 Bates Road in 

Swampscott (the “subject property”).  The subject property was 

improved with an “old-style” wood-framed, single-family dwelling, 

built in 1870, with a hip-style asphalt roof and asbestos exterior 

covered in vinyl shingle-styled siding.  The subject dwelling 

contained 1,866 square feet of living area with 6 rooms, including 3 

bedrooms, as well as 2 full bathrooms.  The subject dwelling was 

equipped with forced hot-water heating fueled by oil.  The primary 

level’s floor was carpet, and the secondary level’s floor was 

hardwood.  The subject dwelling also included a 168-square-foot open 



porch and an 80-square-foot screened-in porch.  The property record 

card on file with the assessors indicated that the subject dwelling’s 

kitchen was in “fair” condition and that the subject dwelling was in 

“average” overall condition, with a grade of “C.” 

For the fiscal year at issue, the appellee valued the subject 

property at $350,700 and assessed a tax thereon, at the rate of 

$16.48 per $1,000 of value, for a total tax of $5,779.54.  In 

accordance with G.L. c. 59, § 57C, the appellant timely paid the tax 

due without incurring interest.  On January 26, 2010, in accordance 

with G.L. c. 59, § 59, the appellant timely filed an abatement 

application with the assessors, which the assessors denied by vote on 

April 15, 2010.  On July 13, 2010, the appellant seasonably filed her 

appeal with the Appellate Tax Board (the “Board”).  On the basis of 

these facts, the Presiding Commissioner found and ruled that the 

Board had jurisdiction to hear and decide this appeal. 

The appellant contended that the subject property was 

overvalued.  In support of her claim, she maintained that: market 

values were decreasing at the time of the relevant assessment date; 

the subject dwelling had not been updated in the past fifty years; 

the subject dwelling did not have a fireplace as was indicated on the 

assessors’ property record card; and there was an underground brook 

which ran beneath the subject dwelling.  The appellant’s opinion of 

fair market value for the fiscal year at issue was $305,000. 

The appellant presented her case through her testimony and 



exhibits which included: Multiple Listing Service (“MLS”) listings 

and printed pictures downloaded from the internet for seven 

purportedly comparable-sale properties located in Swampscott; a chart 

detailing the assessed value of the subject property, with a 

breakdown of the separate building and land values, for each fiscal 

year from 1989 through the fiscal year at issue, as well as for 

fiscal years 1955 and 1910; two copies of the property record card 

for the subject property for the fiscal year at issue, with one 

omitting any reference to, and valuation for, a fireplace; 

photocopied pictures of the subject dwelling’s interior; photographs 

of the sump-pump system, surrounded by water, located under the 

subject dwelling’s basement; and a town plan of the brook’s drainage 

system from Shelton Road to Phillips Park, which depicted the brook 

running underneath the subject dwelling.  

The appellant’s purportedly comparable sales occurred between 

February, 2008 and September, 2009, with sale prices ranging from 

$230,000 to $330,000.  The appellant submitted computer printout 

copies of MLS listings and “unofficial” property record cards for 

each of her purportedly comparable properties.  However, she did not 

detail the differences between the subject property and the 

purportedly comparable properties, nor did she make adjustments to 

the purportedly comparable properties’ sale prices to compensate for 

how those differences would impact fair market value.  

The appellant further contended that the error on the property 

record card for the presence of a fireplace had resulted in an 



assessed value that exceeded the subject property’s actual value.  In 

support of this argument, the appellant pointed to the property 

record card without the value for a fireplace, which listed the 

subject property’s value at $348,600, which was $2,100 less than the 

assessed value for the fiscal year at issue. 

Donna Champagne O’Keefe, the assessor for Swampscott, testified 

and presented evidence on behalf of the appellee.  In support of the 

assessment, Ms. O’Keefe presented a narrative explaining the 

demographics of Swampscott together with her own comparable-sales 

analysis.  According to the narrative, Swampscott was a small, 

picturesque, seaside community with numerous homes and other 

structures of significant historical value.  Ms. O’Keefe admitted 

that real estate values in Swampscott had experienced a decline in 

recent fiscal years.  In recognition of the downward trend in real 

estate values, the assessors had trended real estate values downward 

starting in fiscal year 2007, with the largest downward trend 

occurring in the fiscal year at issue.     

For her comparable-sales analysis, Ms. O’Keefe selected seven 

purportedly comparable properties.  The sales occurred between 

December 27, 2007 and May 28, 2009, with sale prices ranging from 

$340,000 to $415,000.  Ms. O’Keefe provided adjustments to her 

comparable properties’ sale prices for, among other variables: sale 

date; location; lot size; age of dwelling; condition of dwelling; 

square-foot living area; number of bedrooms; number of bathrooms; 

presence and size of a garage; and presence and size of a porch.  



After adjustments, Ms. O’Keefe’s comparable-sale properties yielded 

adjusted-sales prices ranging from $350,634 to $408,728.  Ms. O’Keefe 

claimed that the comparable-sales properties of 20 Shaw Road, 80 

Banks Terrace and 80 King Street were the most comparable to the 

subject, requiring the least total adjustments.  The average 

adjusted-sale price of those three comparable-sales properties 

indicated a fair market value of $363,963 for the subject property.  

At $350,700, the subject assessment was less than the average 

adjusted-sale price from those three comparable-sale properties.   

Ms. O’Keefe challenged the appellant’s evidence, testifying that 

four of the appellant’s comparable-sales properties lacked 

reliability for the following reasons: 11 Bank Street had a “very 

motivated” seller; 838 Humphrey Street was sold in connection with a 

divorce; 6 Elmwood Road was a bank-owned sale; and 25 Greenwood 

Terrace was a short sale.  She testified that short sales, bank 

sales, and other “distressed” sales, -- for example, a sale by a 

highly-motivated seller or one between owners in connection with a 

divorce -- were not sufficiently exposed to the market to qualify as 

arm’s-length sales and thus should be excluded from a comparable-

sales analysis.  Ms. O’Keefe further explained that the appellant’s 

other comparable-sale properties had not been adjusted for any 

differences vis-à-vis the subject property, particularly for time of 

sale, which Ms. O’Keefe explained was an important adjustment for 

sales occurring prior to the particular fiscal year at issue. 

Ms. O’Keefe agreed that the interior of the subject dwelling had 



not been updated as of the relevant valuation date.  However, she 

explained that the subject dwelling’s exterior had been updated 

within the past five years with shingle-styled vinyl siding.  She 

maintained that the exterior of the subject dwelling was in average-

to-good condition, with no signs of deferred maintenance, and that 

the subject assessment at $350,700 was based on the overall “average” 

condition of the subject property.  Ms. O’Keefe further explained 

that, as a corner-lot property, the subject property was one of the 

more desirable lots in its neighborhood.  Finally, Ms. O’Keefe 

admitted that the subject dwelling did not have a fireplace, as the 

original property record card had mistakenly reported, but she 

contended that the assessed value of $350,000 was nonetheless 

reasonable for the overall fair market value of the subject 

property.   

On the basis of the evidence presented, the Presiding 

Commissioner found flaws with the appellant’s comparable-sales 

analysis.  First, the appellant failed to consider circumstances -- 

including a bank foreclosure and a short sale -- which prevent 

sufficient exposure to the market and thus may have rendered four of 

her sales non-arm’s-length.  The Presiding Commissioner found that 

Ms. O’Keefe had knowledge of the circumstances surrounding these four 

sales, and found her testimony on this point to be credible.  The 

Presiding Commissioner thus found that the evidence suggested an 

element of compulsion in the sales of 11 Bank Street, 838 Humphrey 

Street, 6 Elmwood Road and 25 Greenwood Terrace.  The appellant did 



not present any evidence to counter the suggestion of compulsion.  

Therefore, the Presiding Commissioner found that those four sales did 

not provide reliable or persuasive evidence of fair market value in 

this appeal.  Moreover, the appellant did not apply adjustments to 

the sale prices of her comparable properties to compensate for 

differences between those properties and the subject property, 

including:  time of sale; location of the property; lot size; size of 

living area; and condition of property.  Accordingly, the Presiding 

Commissioner found that the appellant’s overall comparable-sales 

analysis lacked probative value.   

By contrast, the appellee provided ample evidence to support the 

subject assessment, particularly a comparable-sales analysis with 

seven arm’s-length sales which included reasonable adjustments to 

compensate for key differences with the subject property that would 

affect fair market value.  As Ms. O’Keefe pointed out, the three 

comparable-sales properties that required the least adjustment 

together yielded an average fair market value of $363,963, which was 

higher than the subject assessment, even with consideration given to 

the lack of a fireplace at the subject property.  Ms. O’Keefe also 

explained to the satisfaction of the Presiding Commissioner that the 

subject dwelling, while not updated on the inside, was nonetheless 

well maintained, particularly its exterior, which had been recently 

vinyl sided.  Moreover, the subject property had a desirable location 

on a corner lot.   

Based on these findings, the Presiding Commissioner thus found 



that the appellant failed to meet her burden of proving that the 

assessed value of the subject property exceeded its fair cash value 

for the fiscal year at issue.  Accordingly, the Presiding 

Commissioner issued a decision for the appellee. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

The assessment is presumed valid unless the taxpayer sustains 

her burden of proving otherwise.  Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974).  Accordingly, the burden of 

proof is upon the appellant to make out her right as a matter of law 

to an abatement of the tax.  Id.  The appellant must show that the 

assessed valuation of the property was improper.  See Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 691 (1982).  In 

appeals before this Board, a taxpayer “‛may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.’”  

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984) 

(quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 



(1983)).  

The appellant presented for comparison seven purportedly 

comparable properties located in Swampscott.  “[S]ales of property 

usually furnish strong evidence of market value, provided they are 

arm’s-length transactions and thus fairly represent what a buyer has 

been willing to pay for the property to a willing seller.”  Foxboro 

Associates, 385 Mass. at 682.  Sales of comparable realty should be 

within the same geographic area and within a reasonable time of the 

assessment date to be probative evidence for determining the value of 

the property at issue.  Graham  v. Assessors of West Tisbury, Mass. 

ATB Findings of Fact and Reports 2008-321, 400 (citing McCabe v. 

Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 

(2008).  Moreover, when comparable sales are used, allowances must be 

made for various factors which would otherwise cause disparities in 

the comparable properties’ sale prices.  See Pembroke Industrial Park 

Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and 

Reports 1998-1072, 1082 (and the cases cited therein).   

In the instant appeal, the appellant erred by failing to apply 

any adjustments to the sale prices of her purportedly comparable-

sales properties to compensate for key differences that would impact 

fair market value, including time of sale, location of property, lot 

size, size of living area, and condition of the property and its 

dwelling.  The Board found that this omission rendered the 

appellant’s comparable-sales analysis unpersuasive. 



Furthermore, evidence of sales may be considered “only if they 

are free and not under compulsion.”  Congregation of the Mission of 

St. Vincent dePaul v. Commonwealth, 336 Mass. 357, 360 (1957) (other 

citation omitted).  Any sale which “inherently suggests a compulsion 

to sell” will require “a proponent of evidence of such sale [to] show 

circumstances rebutting the suggestion of compulsion.”  DSM  Realty, 

Inc. v. Assessors of Andover, 391 Mass. 1014, (1984).  The Presiding 

Commissioner found that, based on the assessor’s credible testimony, 

a suggestion arose that four of the appellant’s comparable-sales 

properties were not sold at arm’s length.  Regarding 6 Elmwood Road, 

the Board has previously found that a bank-owned sale was not, in the 

absence of contrary evidence from the party offering the sale, 

reliable or persuasive evidence of fair cash value.  DSM Realty, 

391 Mass. at 1014 (1984) (“A foreclosure sale inherently suggests a 

compulsion to sell”); see also Finigan v. Assessors of Belmont, 

Mass. ATB Findings of Fact and Reports 2004-533, 544 and Waters v. 

Assessors of Wayland, Mass. ATB Findings of Fact and Reports 2001-

460, 469.  Additionally, Ms. O’Keefe’s credible testimony raised a 

suggestion that the sales of 11 Banks Terrace, which involved a 

highly motivated seller, 838 Humphrey Street, which involved a sale 

between owners in connection with a divorce, and 25 Greenwood 

Terrace, which was a short sale, were also not sufficiently exposed 

to the market.  Without sufficient market exposure, the Board may 

infer that the relied-upon sales were not arm’s-length transactions 

reflecting fair market value.  See American House, LLC v. Assessors 



of Greenfield, Mass. ATB Findings of Fact and Reports 2005-39, 53 

(Where “there was insufficient evidence produced to show that the 

property was exposed to the market for a sufficient period to 

maximize the number of potential buyers,” the Board found “that the 

circumstances surrounding the [ ] sale raised an inference that it 

was less than arm’s-length.”).  The appellant failed to introduce 

further evidence to counter the assessors’ evidence of compulsion and 

lack of sufficient exposure to the market.  The Presiding 

Commissioner thus found that these four sales were not reliable or 

persuasive evidence of the fair cash value for the subject property.  

In light of the deficiencies in these four comparable-sales 

properties, and with the remaining three lacking any consideration of 

the appropriateness of adjustments, the Presiding Commissioner found 

and ruled that the appellant’s presentation of comparable sales 

lacked probative value for determining the subject property’s fair 

market value.  In contrast, Ms. O’Keefe’s comparable-sales analysis, 

which provided reasonable adjustments for key differences that affect 

fair market value, was credible evidence of the subject property’s 

fair market value.  In particular, the comparable-sales properties of 

20 Shaw Road, 80 Banks Terrace and 80 King Street, which required the 

least amount of adjustment, together yielded an average adjusted-

sales price of $363,963.  The Presiding Commissioner found and ruled 

that these three comparable-sales properties in particular supported 

the subject assessment of $350,700.   

On the basis of all of the evidence submitted at the hearing of 



this appeal, and the conclusions drawn from that evidence, the 

Presiding Commissioner found and ruled that the appellant failed to 

meet her burden of proving that the subject property’s assessment 

exceeded its fair cash value.  Accordingly, the Presiding 

Commissioner issued a decision for the appellee in this appeal.  

  

                   APPELLATE TAX BOARD 

  

                      By:             ___________________ 

                         Thomas J. Mulhern, Commissioner 

  

  

A true copy, 

  

Attest: _________________________ 

           Clerk of the Board 

  

  

 
 

[1] Within thirty days of the service of the appeal, the Town of 

Swampscott, in accordance with G.L. c. 58A, § 7A, elected to have the 

appeal heard under the formal procedure.  
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of North Reading (“assessors” or 

“appellee”) to abate taxes on certain real estate owned by and 

assessed to George V. Luongo, Jr. (“appellant”) under G.L. c. 59, §§ 

11 and 38 for fiscal year 2010. 

     Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in a 

decision for the appellant. 

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.   

      

     George V. Luongo, Jr., pro se, for the appellant. 

     Debbie Carbone, assessor, for the appellee. 

  



FINDINGS OF FACT AND REPORT  

     On the basis of the testimony and exhibits entered into evidence at 

the hearing of this appeal, the Appellate Tax Board ("Board") made 

the following findings of fact.  

On January 1, 2009, the appellant was the assessed owner of a 

0.92-acre parcel of real estate, improved with a two-story, Colonial-

style dwelling that is located at 18 Ridgeway Road, in North Reading 

(“subject property”).  The subject property is located in 

neighborhood 1, class 3 and is zoned residential.  The subject 

property is situated in the northwest section of North Reading, 

proximate to state routes 28 and 62 and also Interstate 93.     

Constructed in 1987, the subject dwelling has a concrete 

foundation, wood siding, and an asphalt shingle roof. The dwelling 

has eight rooms, including four bedrooms, as well as two full 

bathrooms and one one-half bathroom, with a total finished living 

area of 2,373 square feet. Additional features include one fireplace, 

a partially finished basement, and an attached two-car garage.  The 

subject property is serviced by town water, but has a private septic 

system.  The subject property is in average overall condition.  The 

appellant testified that no improvements have been made to the 

dwelling other than routine maintenance.  He further testified that 

the kitchen appliances, kitchen and bathroom cabinets, countertops 

and fixtures are all original to the subject dwelling. 

     For fiscal year 2010, the assessors valued the subject property at 



$647,700 and assessed a tax thereon, at the rate of $13.47 per 

$1,000, in the amount of $8,724.52.  The North Reading Collector of 

Taxes mailed the fiscal year 2010 tax bills on December 28, 2009.  In 

accordance with G.L. c. 59, § 57C, the appellant paid the tax due 

without incurring interest.  On January 25, 2010, in accordance with 

G.L. c. 59, § 59, the appellant timely filed an Application for 

Abatement with the assessors seeking a reduction in the subject 

property’s assessed value.  The appellant’s abatement application was 

deemed denied on April 25, 2010.  On June 25, 2010, the appellant 

seasonably filed a Petition Under Formal Procedure with the Board.  

On the basis of these facts, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal. 

     The appellant presented his case through his own testimony and also 

the introduction of a self-prepared valuation report that cited five 

sales of purportedly comparable properties located in North Reading 

that sold during calendar year 2008.  All of the cited properties are 

located in neighborhood 1, class 3, and are zoned residential. The 

appellant’s opinion of value for the subject property for the fiscal 

year at issue was $580,309.      

     Sale number one, with an address of 3 Stonecleave Road, is a 1.0-

acre parcel improved with a Colonial-style dwelling with a total of 

eight rooms, including four bedrooms and also two full bathrooms and 

one one-half bathroom, with a total living area of 2,516 square 

feet.  This property also has an above-ground pool, a shed, a 



sprinkler system, central air-conditioning, and a central vacuuming 

system.  This property sold for $640,000 on June 23, 2008.   

     The second sale, with an address of 6 Liberty Lane, is a 0.92-acre 

parcel improved with a Colonial-style dwelling with a total living 

area of 3,009 square feet.  The dwelling has a vaulted ceiling great 

room with a brick fireplace; there is also a walk-out basement.  

Other amenities include custom made Natural Birch kitchen cabinets, a 

Trex deck, and a sprinkler system.  This property sold for $725,000 

on June 30, 2008. 

     Sale number three, with an address of 50 Lindor Road, is a 1.43-

acre parcel improved with a Colonial-style dwelling with a Farmer’s 

Porch.  The dwelling has a total of eight rooms with a finished 

living area of 2,959 square feet.  The kitchen has new appliances and 

granite countertops.  There is a wood deck in the rear, a custom 

patio area, and an in-ground pool.  This property sold for $675,000 

on July 21, 2008. 

     Sale number four, with an address of 12 Olde Farm Circle, is a 

2.78-acre parcel improved with a Colonial-style dwelling.  Built in 

1992, this home has a total of nine rooms, including four bedrooms 

and also two full bathrooms and one one-half bathroom, with a 

finished living area of 2,389 square feet.  The home has been updated 

with hardwood floors and central air-conditioning.  There is also a 

finished walk-out basement.  This property sold for $630,000 on 

September 26, 2008. 



     Finally, sale number five, with an address of 12 Jill Circle, is a 

0.47-acre parcel improved with a Colonial-style dwelling with a 

finished living area of 2,372 square feet.  Unlike the subject 

property which has a two-car attached garage, this property has a 

two-car under garage.  The property sold for $590,000 on October 30, 

2008. 

     In support of their assessment, the assessors relied on the 

testimony of Debbie Carbone, a member of the appellee.  Ms. Carbone 

testified that the subject property, which is located approximately 

one-quarter mile from the Hill View Country Club, is situated in a 

more desirable neighborhood than the appellant’s purportedly 

comparable properties.  She further testified that her review of 

sales that occurred during 2009, 2010 and 2011 support this 

contention.  The assessors offered no further evidence to support 

their valuation of the subject property.  

     Based on the evidence presented, the Board found that the appellant 

met his burden of proving that the subject property was overvalued 

for the fiscal year at issue.  In reaching its decision, the Board 

relied on the appellant’s comparable sales, with adjustments for, 

among other issues, the subject property’s superior location.  More 

specifically, the Board found that the appellant’s comparable sales 

number 1, 4 and 5, located at 3 Stonecleave Road, 12 Olde Farm Lane 

and 12 Jill Circle, given the similar living areas in comparison to 

the subject property, provided the most probative evidence of the 



subject property’s fair market value.  However, with respect to 3 

Stonecleave Road, the Board found that the superior amenities 

warranted a downward adjustment; 12 Olde Farm Lane, due to its larger 

lot size and superior amenities also warranted a downward 

adjustment.  However, the Board found that 12 Jill Circle’s smaller 

lot size and its two-car under garage design justified an upward 

adjustment. 

     Reconciling these three sales, the Board determined that the fair 

cash value of the subject property for the fiscal year at issue was 

$620,000.  The Board therefore issued a decision for the appellant 

and granted an abatement of $373.12. 

  

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer in a free and 

open market will agree if both of them are fully informed and under 

no compulsion.   Boston Gas Co. v. Assessors of Boston, 334 Mass. 

549, 566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 



365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245). 

In appeals before this Board, a taxpayer “ may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation. ”  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  The appellant 

in this appeal attempted to prove that the subject property was 

overvalued by introducing the relevant sales information for five 

purportedly comparable properties located in North Reading and 

comparing them to the subject property’s assessment for the fiscal 

year at issue.   

Actual sales generally “furnish strong evidence of market value, 

provided they are arm’s-length transactions and thus fairly represent 

what a buyer has been willing to pay for the property to a willing 

seller.”  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 

679, 682 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 

Mass. 456, 469 (1981); First National Stores, Inc., 358 Mass. 554, 

560 (1971).  Sales of comparable realty in the same geographic area 

and within a reasonable time of the assessment date contain credible 



data and information for determining the value of the property at 

issue.  See McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  “A major 

premise of the sales comparison approach is that an opinion of the 

market value of a property can be supported by studying the market’s 

reaction to comparable and competitive properties.”  APPRAISAL 

INSTITUTE, THE APPRAISAL OF REAL ESTATE 297 (13th ed., 2008).       When 

comparable sales are used, however, allowance must be made for 

various factors which would otherwise cause disparities in the 

comparable prices.  See Pembroke Industrial Park Co., Inc. v. 

Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-

1072, 1082.  “Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

 The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”   THE APPRAISAL OF REAL ESTATE at 

322.     

Based on the evidence presented, the Board found and ruled that 

the appellant met his burden of proving that the subject property was 

overvalued for the fiscal year at issue.  In making this finding, the 

Board relied on the appellant’s comparable sales, primarily the sales 

located at 3 Stonecleave Road, 12 Olde Farm Lane and 12 Jill Circle.  

The Board further found that 3 Stonecleave Road’s superior amenities 

warranted a downward adjustment; 12 Olde Farm Lane, due to its larger 

lot size and superior amenities also warranted a downward 

adjustment.  However, the Board found that the sale price of 12 Jill 



Circle warranted an upward adjustment to account for its smaller lot 

size and inferior design. 

The Board need not specify the exact manner in which it arrived 

at its valuation. Jordan Marsh v. Assessors of Malden, 359 Mass. 106, 

110 (1971).  The fair cash value of property cannot be proven with 

"mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment." Assessors of Quincy v. Boston 

Consol. Gas Co., 309 Mass. 50, 72 (1941).  "The credibility of 

witnesses, the weight of evidence, the inferences to be drawn from 

the evidence are matters for the board." Cummington School of the 

Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  

After evaluating all of the evidence, the Board found that the 

fair cash value of the subject property for the fiscal year at issue 

was $620,000.  The Board therefore issued a decision for the 

appellant in this appeal and granted an abatement in the amount of 

$373.12.  

  

  

                      THE APPELLATE TAX BOARD 

  

                  By:                          _____ 

                     Thomas W. Hammond, Jr., Chairman  

  

  

  

  



A true copy, 

  

Attest:                     ____ 

      Clerk of the Board 
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WILLIAM J. FRANKS, TRUSTEE[1]      v.     BOARD OF ASSESSORS OF 

                                            THE CITY OF LEOMINSTER 
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the City of Leominster (“assessors” or 

“appellee”) to abate taxes on certain real estate owned by and 

assessed to William J. Franks, Trustee (“appellant”) under G.L. c. 

59, §§ 11 and 38 for fiscal year 2011. 

     Commissioner Mulhern (“Presiding Commissioner”) heard this appeal 

under G.L. c. 58, § 1A and 831 CMR 1.20 and issued a single-member 

decision for the appellee. 



     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  

      

William J. Franks, pro se, for the appellant. 

  

     Christopher Paquette and Walter Poirier, assessors for  

the appellee. 

  



FINDINGS OF FACT AND REPORT  

     Based on the testimony and exhibits offered into evidence at the 

hearing of this appeal, the Presiding Commissioner made the following 

findings of fact. 

     On January 1, 2010, the appellant was the assessed owner of a 6.57-

acre parcel of land in Leominster identified on the assessors' Map 

427 as Lot 39 (“subject property”). For fiscal year 2011, the 

assessors valued the subject property at $129,200 and assessed a tax 

thereon, at the rate of $15.41 per thousand, in the amount of 

$1,990.97.  On January 20, 2011, the appellant paid $1,519.51, 

including $58.00 of interest; the balance was not paid.[2]  On 

January 10, 2011, in accordance with G.L. c. 59, § 59, the appellant 

timely filed an Application for Abatement with the assessors, which 

was deemed denied on April 10, 2011. The appellant seasonably filed 

an appeal with the Appellate Tax Board ("Board") on May 27, 2011.  On 

the basis of these facts, the Presiding Commissioner found and ruled 

that the Board had jurisdiction to hear and decide this appeal. 

         The subject property is a 6.57-acre unimproved parcel of land 

located on Legate Hill Road.  Generally triangular in shape, the 

subject property has 60 feet of frontage on Legate Hill Road with a 

sloping topography and some wetlands at the rear of the site.  The 

subject property was sold by the City of Leominster to Christopher J. 

Cox, trustee, for $50,000 on August 25, 2005.  On January 17, 2007, 

Mr. Cox transferred ownership, for no consideration, to John A. 



Faneros, trustee.  The appellant testified that subsequent to this 

transfer, he made a loan of $100,000 to Mr. Faneros which was secured 

by a mortgage on the subject property and another property not at 

issue in this appeal.  The appellant further testified that Mr. 

Faneros intended to develop the subject parcel and, on April 10, 

2006, he submitted an open space subdivision plan that proposed a 

cul-de-sac with seven planned housing lots.  Subsequently, 

Mr. Faneros defaulted on the loan and, on June 7, 2010, the appellant 

acquired the subject property at a foreclosure auction when no other 

parties offered a bid.   

     The appellant further testified that, in his opinion, the subject 

property’s limited frontage precluded it from being considered a 

buildable lot.  Therefore, he argued, the 2005 sale price of $50,000 

represented the subject property’s fair cash value for the fiscal 

year at issue.  The appellant did not, however, offer any evidence to 

support his claim.  Moreover, the appellant failed to offer any 

affirmative evidence of value such as comparable sales or comparable 

assessments.   

     The assessors presented their case-in-chief through the testimony 

of Christopher Paquette, an assessor for Leominster. The assessors 

also offered into evidence the requisite jurisdictional documentation 

and the subject property's property record card.  Mr. Paquette 

testified that the subject property is classified as residential and 

for the fiscal year at issue the first 43,560 square feet (one acre) 



was valued at $94,400.  The remaining 5.57 acres were given a fifty 

percent discount to account for the topography and wetlands and were 

valued at $34,800.  The assessors also offered into evidence the 

Multiple Listing Service listing that recited an asking price of 

$150,000. 

     On the basis of all the evidence, the Presiding Commissioner found 

that the appellant did not provide credible evidence to support his 

assertion that the subject property was overvalued.  The appellant 

relied solely on an unsubstantiated claim that the subject property 

did not comply with existing zoning requirements and therefore was 

not a buildable lot.  Further, the appellant did not offer any 

affirmative evidence of value such as comparable sales or 

assessments.    

         Accordingly, the Presiding Commissioner found that the appellant 

failed to meet his burden of proving that the subject property was 

overvalued for fiscal year 2011 and issued a single-member decision 

for the appellee. 

  

  

OPINION 

     The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer in a free and open market 



will agree if both of them are fully informed and under no 

compulsion.   Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] . . . prove[s] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).  

     A taxpayer “‘may present persuasive evidence of overvaluation 

either by exposing flaws or errors in the assessors’ method of 

valuation, or by introducing affirmative evidence of value which 

undermines the assessors’ valuation.’” General Electric Co., 

393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)).  

     In the present appeal, the appellant argued that the subject 

property did not have the requisite frontage and thus was not a 

buildable lot.  Therefore, the appellant argued, the $50,000 purchase 

price paid by Mr. Cox in 2005 represented the subject property’s fair 

market value for the fiscal year at issue.  However, the appellant 



failed to offer any evidence to support his assertion.  Moreover, the 

appellant failed to offer any affirmative evidence of overvaluation 

such as comparable sales or assessments.  Therefore, the Presiding 

Commissioner found and ruled that the appellant failed to meet his 

burden of proving that the subject property was overvalued for fiscal 

year 2011. 

     Accordingly, the Presiding Commissioner issued a single-member 

decision for the appellee.   

  

              APPELLATE TAX BOARD 

  

                        By: _________________________________ 

                             Thomas J. Mulhern, Commissioner 

  

  

A true copy, 

  

  

Attest: _____________________________ 

             Clerk of the Board 

 

 

  

 
 

[1] William J. Franks, as Trustee of the W & E Nominee Trust, brought 

this appeal.

[2] The incurring of interest and the failure to pay the tax assessed 
does not deprive the Appellate Tax Board of jurisdiction because the 

tax assessed for fiscal year 2011 was $3,000 or less.  See G.L. c. 



59, §§ 64 & 65.
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STANLEY U. ROBINSON III &       v.         BOARD OF ASSESSORS OF 

LOIS VOLTMER                         THE TOWN OF WAYLAND 

  

Docket Nos. F304847, F308071          Promulgated: 

                                      February 10, 2012 

  

These are appeals filed under the formal procedure pursuant to 

G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Wayland (“assessors” or “appellee”) 

to abate taxes assessed on certain property located in Wayland owned 

by and assessed to Stanley U. Robinson, III and Lois Voltmer 

(“appellants”) under G.L. c. 59, §§ 11 and 38 for fiscal years 2009 

and 2010 (“fiscal years at issue”). 

Commissioner Rose heard these appeals.  He was joined in the 

decisions for the appellee by Chairman Hammond and Commissioners 

Scharaffa, Egan and Mulhern. 

These findings of fact and report are promulgated at the request 

of the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32. 



      

  

Stanley U. Robinson, III, pro se, for the appellants. 

  

     Ellen M. Brideau, assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Based on the evidence and testimony offered at the hearing of 

these appeals, the Appellate Tax Board (“Board”) made the following 

findings of fact. 

On January 1, 2008 and January 1, 2009, the relevant dates of 

assessment, respectively, for fiscal years 2009 and 2010 

(collectively “the tax years at issue”), the appellants were the 

assessed owners of a parcel of real estate located at 9 Wheelock Road 

in Wayland, identified on the assessors’ Map 24 as Lot 68 (the 

“subject property”).  At all times relevant to these appeals, the 

subject property was improved with a single-family, split-level 

residence, which contained approximately 1,104 square feet of living 

area.  The residence had a total of six rooms, including three 

bedrooms, as well as one full bathroom and one half bathroom.      

For fiscal year 2009, the assessors valued the subject property 

at $350,300 and assessed to the appellants a tax thereon, at the rate 

of $16.37 per $1,000, in the corresponding amount of $5,734.41,[1] 

which the appellants timely paid without incurring interest.  On 

February 2, 2009, in accordance with G.L. c. 59, § 59, the appellants 



timely filed an abatement application with the assessors.[2]  On July 

13, 2009, pursuant to the appellants’ written consent to extend the 

time beyond three months from the date their abatement application 

was filed,[3] the assessors denied the appellants’ abatement 

request.  On October 1, 2009, the appellants seasonably filed an 

appeal with the Board.  On the basis of the foregoing facts, the 

Board found and ruled that it had jurisdiction to hear and decide the 

appeal for fiscal year 2009. 

For fiscal year 2010, the assessors valued the subject property 

at $336,300 and assessed to the appellants a tax thereon, at the rate 

of $17.78 per $1,000, in the corresponding amount of $5,979.41,[4] 

which the appellants paid without incurring interest.  On February 1, 

2010, in accordance with G.L. c. 59, § 59, the appellants timely 

filed an abatement application with the assessors.  The assessors 

denied the appellants’ abatement request on April 2, 2010.  On June 

25, 2010, the appellants seasonably filed an appeal with the Board.  

On the basis of the foregoing facts, the Board found and ruled that 

it had jurisdiction to hear and decide the appeal for fiscal year 

2010. 

The appellants maintained that the subject property was 

overvalued for the fiscal years at issue, primarily because the 

assessors no longer considered topography as an influence factor in 

the valuation of the subject land.  The appellants also cited 

supposed defects in the assessment of the subject property’s 



residence, namely, upgrades of the construction quality from a C- to 

a C, the condition from “Very Poor” to “Poor,” and the fireplace 

condition from 0% useable to 43% useable in fiscal year 2009 and to 

40% useable in fiscal year 2010. 

The appellants first contended that, by upgrading the subject 

property’s land-condition factor from 0.75 to 1.00, the subject 

assessment failed to take into account the poor condition of the 

subject land, which they pointed out was comprised of 25% wetlands.  

The appellants submitted a copy of a map indicating that a portion of 

the subject property was located in flood Zone A3.  Moreover, they 

continued, because the majority of the land was below street level, 

the parcel had severe drainage issues.  The appellants cited side 

effects of poor drainage on the property, namely, that their garage 

frequently became flooded, the pavement and cement entry steps at the 

front and side doors had heaved, the chimney was leaning, and there 

were numerous plaster cracks which, they said, indicated the 

foundation’s instability.   

The appellants also cited the future possibility of attempting a 

Title V septic system upgrade.  Based on stories they claimed to have 

heard from their neighbors, the appellants suspected that finding a 

suitable site for a septic system upgrade would be very difficult for 

them, given the issue with the subject property’s wetlands and poor 

drainage.  However, the appellants did not plan or attempt this 

upgrade, nor did they hire any experts to investigate their suspected 

problems, and therefore, this issue remained purely hypothetical.    



The appellants admitted that the assessors had recently upgraded 

the land-condition factor of “numerous” neighboring parcels in 

Wayland, with some comparable properties upgraded partway and others 

upgraded fully to 1.00.  They submitted as evidence a chart listing 

other neighboring properties in Wayland that were assigned a land-

condition factor of 0.75 in fiscal year 2008, together with their 

assessed land value, lot size, and, for those that had sold since 

2003, the sale date and price.  According to the appellants’ chart, 

three properties had their land-condition factor upgraded to 0.80, 

five were upgraded to 0.90, one was upgraded to 0.95, and 43 

properties, including the subject, were fully upgraded to 1.00.  The 

appellants questioned why one purportedly comparable property, 85 

Lakeshore Drive, was not upgraded from its 0.75 land-condition 

factor.  The appellants did not submit a property record card for 

this purportedly comparable property, nor did they submit any other 

evidence, including photographs, to demonstrate to the Board the 

supposedly comparable features of their comparable property.   

The appellants also submitted as evidence another chart listing 

what they calculated to be the assessment-to-sale ratios for single-

family properties that sold during calendar year 2007 and that had a 

fiscal year 2008 land-condition factor of less than 1.00.  According 

to their calculations, the ratio for the properties ranged from 0.90 

to 1.12 for fiscal year 2008 and from 0.92 to 1.00 for fiscal year 

2009.     

The appellants next contended that the upgrade of the subject 



residence’s construction-quality factor from C- to C was in error.  

They cited numerous construction defects, including: alignment of the 

exterior siding; alignment of chimney flue pipes; plumbing of the 

washbowl drain in the half bathroom; deficient copper tubing in the 

water system; insufficient insulation; windows that were not 

airtight; hollow interior doors; and faulty exterior drainage.  The 

appellants submitted as evidence four photocopied pictures depicting 

a crack in a wall, defective exterior siding, and the defective 

exterior drainage.  The appellants claimed that the construction 

quality of the subject residence had not improved during the fiscal 

years at issue, and therefore, the upgrading of the construction 

grade was unwarranted. 

The appellants’ third contention was the upgrade of the 

condition of the subject residence from “Very Poor” to “Poor.”  The 

appellants cite numerous defects with the condition of the subject 

residence, including: peeling paint; cracks in the plaster; crumbling 

chimney; heaving in the front- and side-entry steps; and flooding in 

the garage.  As with the construction-quality grade, the appellants 

contended that the condition of the subject residence had not 

improved during the fiscal years at issue, and therefore, the upgrade 

of the condition was unwarranted. 

Attached to the appellants’ abatement applications for both 

fiscal years, which were submitted into evidence, were questionnaires 

issued by the assessors requesting information about the subject 

property.  In response to the query as to whether there had been any 



“new or significant rehabilitation” on the subject property during 

the last five years, the appellants answered “yes” on both 

questionnaires; they indicated that bathroom and exterior wall 

repairs, at a total cost of about $3,000, had been completed in 2007, 

and that the electric SVC riser and weatherhead had been replaced, at 

a total cost of $297, in 2008.  The questionnaire for the fiscal year 

2010 abatement application also indicated that repairs had been 

performed in 2009 on the subject’s chimney, foundation wall, and 

gutters. 

The appellants’ fourth and final contention was the upgrade of 

the subject residence’s fireplace condition from 0% useable to 43% 

useable in fiscal year 2009 and to 40% useable in fiscal year 2010.  

The appellants maintained that the fireplace remained in the same 

non-useable condition at all relevant times. 

The appellants submitted copies of the property record card for 

the subject property for each of fiscal years 2008, 2009, 2010 and 

2011 to demonstrate the upgrade of the land-condition factor, 

construction grade, overall condition, and condition of the 

fireplace.  The property record card for fiscal year 2008 indicated 

that the subject property’s assessed value for that year, prior to 

the upgrade of the various factors cited by the appellants, was 

$308,700.  The appellants calculated that the upgrade of the land-

condition factor resulted in an increase in assessed value of about 

$67,000; the upgrade of the construction grade and overall condition 

of the residence resulted in an increase of about $5,000; and the 



upgrade of the fireplace condition resulted in an increase of about 

$1,300 for fiscal year 2009 and $1,200 for fiscal year 2010.  The 

appellants did not explain how they calculated their figures, and 

their figures did not equal the actual increases in the subject 

assessments:  the total assessed value of the subject property 

increased from its fiscal 2008 assessment by only $41,600 in fiscal 

year 2009 and by only $27,600 in fiscal year 2010.  

The appellants also offered a comparable-sales analysis.  They 

submitted a chart listing four purportedly comparable sales in what 

they called their “neighborhood” that had occurred between August 1, 

2008 and December 18, 2008.  The chart listed for each purportedly 

comparable property: sale date; map and lot number; address; sale 

price; assessment values for fiscal years 2008, 2009 and 2010; and 

the ratio of assessment-to-sale-price for each of those fiscal 

years.  The chart did not offer supporting details delineating any 

similar or distinguishing features for the purportedly comparable 

properties, including but not limited to, number of rooms, number of 

bathrooms, square foot living area or precise location, nor did it 

offer any adjustments in sale price or assessed value for any 

differences between those properties and the subject property.  

The appellants’ opinion of the subject property’s fair market 

value was $270,000 for both fiscal years at issue.  Their opinion of 

value was thus lower than the assessment of $308,700 for fiscal year 

2008, the year prior to the upgrades which they contended were 

erroneous. 



For its case-in-chief, the assessors submitted jurisdictional 

documents and rested on their assessment.  

On the basis of the evidence presented, the Board found that the 

appellants’ evidence which relied solely on the land-condition 

factors of their purportedly comparable properties did not provide 

any information as to the fair market value of the subject property 

as a whole.  Therefore, the Board found that these charts lacked 

persuasive value and thus did not rely upon them in making its 

decision.  The Board further found that the appellants’ comparable-

sales analysis lacked information as to any differences between the 

subject property and the purportedly comparable properties and also 

lacked any adjustments for these differences to produce meaningful 

evidence of fair cash value.  Therefore, the Board found the 

appellants’ comparable-sales analysis lacked persuasive value and 

thus did not rely upon this evidence in making its decision.  The 

Board thus found that the appellants failed to meet their burden of 

proving a fair market value for the subject property that was less 

than the assessed value for the fiscal years at issue.  Accordingly, 

the Board issued decisions for the appellee. 

  

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 



price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  Generally, 

real estate valuation experts and the Massachusetts courts rely upon 

three approaches to determine fair cash value of property: income 

capitalization, sales comparison, and cost reproduction.  Correia v. 

New Bedford Redevelopment, 375 Mass. 360, 362 (1978).  “The board is 

not required to adopt any particular method of valuation.”  Pepsi-

Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  

  

The appellant has the burden of proving that the property has a 

lower value than that assessed.  “‛The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to 

‛presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).  In appeals before this Board, a taxpayer “‛may 

present persuasive evidence of overvaluation either by exposing flaws 

or errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  



A taxpayer does not conclusively establish a right to abatement 

merely by showing that one component of the subject property is 

overvalued.  “The tax on a parcel of land and the building thereon is 

one tax . . . although for statistical purposes they may be valued 

separately.”  Assessors of Brookline v. Prudential Insurance Co., 310 

Mass. 300, 317 (1941).  “[T]he question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.”  Massachusetts General Hospital v. Belmont, 

238 Mass. 396, 403 (1921).  See also Lareau v. Assessors of Norwell, 

Mass. ATB Findings of Fact and Reports 2010-879, 888.  

The appellants relied heavily upon the upgrade of the land-

condition factor from 0.75 to 1.00 to support their claim that the 

assessed value of the subject property was its fair market value.  

However, the relevant inquiry is whether the total assessment as a 

whole exceeds the total fair market value of the subject property.  

The Board thus found that the appellants’ charts, which simply 

compared land-condition factors and assessed values of their 

purportedly comparable properties, without any information concerning 

the overall features and conditions of the comparable properties, 

lacked any probative value for determining the fair market value of 

the subject property.  The Board thus did not rely on this evidence. 

“[S]ales of property usually furnish strong evidence of market 

value, provided they are arm’s-length transactions and thus fairly 

represent what a buyer has been willing to pay for the property to a 



willing seller.”  Foxboro Associates v. Assessors of Foxborough, 

385 Mass. 679, 682 (1982).  Sales of comparable realty in the same 

geographic area and within a reasonable time of the assessment date 

generally contain probative evidence for determining the value of the 

property at issue.  Graham  v. Assessors of West Tisbury, Mass. ATB 

Findings of Fact and Reports 2008-321, 400 (citing McCabe v. Chelsea, 

265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008).  

When comparable sales are used, however, allowances must be made for 

various factors which would otherwise cause disparities in each 

comparable property’s sale price.  See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082 (and the cases cited therein).   

In the instant appeals, the appellants presented a simple chart 

that listed the purportedly comparable properties’ 2008 sale prices, 

their assessments for fiscal years 2008, 2009 and 2010, and the ratio 

between the sale price and the assessed value for each of the three 

fiscal years.  This schedule provided no information about 

distinguishing features between the subject property and their 

purportedly comparable properties including, but not limited to, 

location, lot size, gross living area, and number of 

rooms/bedrooms/bathrooms.  Further, the appellants made no attempt to 

make adjustments to the comparable sales and assessments, where 

adjustments would have been required, to account for differences with 

the subject property.  See New Boston Garden Corp. v. Assessors of 

Boston, 383 Mass. 456, 470 (“Once basic comparability is established, 



it is then necessary to make adjustments for the differences, looking 

primarily to the relative quality of the properties, to develop a 

market indicator of value.”).  “Adjustments for differences in the 

elements of comparison are made to the price of each comparable 

property . . . .  The magnitude of the adjustment made for each 

element of comparison depends on how much that characteristic of the 

comparable property differs from the subject property.”  APPRAISAL 

INSTITUTE, THE APPRAISAL OF REAL ESTATE 322 (13th ed., 2008).  The Board 

found that, without the necessary comparison of features 

demonstrating the properties’ comparability to the subject and 

adjustments to compensate for any differences that would affect fair 

market value, the appellants’ comparable-sales and comparable-

assessments analyses were fundamentally flawed and thus lacked 

probative value. 



  

For the reasons stated above, the Board found and ruled that the appellants failed to meet their 

burden of proving assessed values lower than those assessed for the fiscal years at issue.  Accordingly, 

the Board issued a decision for the appellee in the instant appeals. 

  

                       THE APPELLATE TAX BOARD 

  

                          By: __________________________________ 

        Thomas W. Hammond, Jr., Chairman 

  

  

A true copy, 

Attest: _______________________________ 

       Clerk of the Board 

  

  

 
 

[1] This amount was exclusive of a Community Preservation Act 

surcharge (“CPA”) of $61.46.

[2] When the last day of a filing period falls on a Saturday, Sunday 
or legal holiday, the filing is still considered timely if it is made 

on the following business day.  G.L. c. 4, § 9.  Because February 1, 

2009 was a Sunday, the abatement application was timely when filed on 

Monday, February 2, 2009.

[3] See G.L. c. 59, § 64.

[4] This amount was exclusive of a CPA surcharge of $63.02
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SARAH T. LEMKE                  v.   MEDFIELD BOARD OF WATER          

                        AND SEWER COMMISSIONERS[1] 

  

Docket No. F305028                Promulgated: 

                                 February 16, 2012 

  

     This is an appeal under the formal procedure pursuant to G.L. c. 

40, §§ 42A through 42F, G.L. c. 83, § 16E, and G.L. c. 59, §§ 64 and 

65, from the refusal of the appellee to abate water-usage charges 

imposed on the appellant for the period October 1, 2008 through April 

1, 2009 (“period at issue”). 

     Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Egan and Rose joined him in the decision for 

the appellant.     

     These findings of fact and report are made pursuant to a request by 

the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.  A Corrected 

Decision in this appeal is promulgated herewith.   

     Sarah Lemke, pro se, for the appellant. 

  

     Mark G. Cerel, Esq. for the appellee. 

FINDINGS OF FACT AND REPORT 

     Based on testimony and exhibits offered into evidence at the 

hearing of this appeal, the Appellate Tax Board (“Board”) made the 

following findings of fact. 

     At all times relevant to this appeal, Sarah T. Lemke (“Ms. Lemke” 



or “appellant”) was the record owner of the property located at 33 

Philip Street, Medfield (“subject property”).  Ms. Lemke testified 

that she and her husband moved into the subject property in August, 

2008.  On November 18, 2008, the Medfield Water and Sewer Board 

(“water department”) issued a water bill in the amount of $357.33 for 

water usage at the subject property during the six-month period April 

1, 2008 through October 1, 2008, which the appellant paid.   

On May 14, 2009, the water department issued to the appellant a 

water bill in the amount of $2,555.84 for the consumption of 272,000 

gallons of water during the period at issue.  On May 20, 2009, Ms. 

Lemke went to town hall to dispute the water charge and on June 25, 

2009 she scheduled an inspection of the subject property’s water 

meter.  On July 2, 2009, two municipal employees from the water 

department visited the subject property to inspect the water meter.  

According to Ms. Lemke, the water department personnel determined 

that the water meter was working properly and suggested that there 

was a leak in the first-floor toilet.  Subsequently, Ms. Lemke 

contracted a licensed plumber to inspect the subject property and 

check for any water leaks; no leaks were detected.    

On August 12, 2009, the appellant requested in writing an 

abatement of the water-usage charges for the period at issue.  Ms. 

Lemke appeared before the water department on September 17, 2009.  By 

letter dated October 21, 2009, the water commission informed Ms. 

Lemke that her request for an abatement was denied on September 17, 

2009, noting in its decision that the meter was working properly and 



citing the “leaking toilet” referenced by the water department 

personnel during their July 2, 2009 inspection.  On November 20, 

2009, the appellant received a water bill in the amount of $123.10 

for the consumption of 16,000 gallons of water during the six-month 

period April 1, 2009 through October 1, 2009.     

On December 21, 2009, the Collector of Taxes for Medfield issued 

the subject property’s fiscal year 2010 tax bill, which included 

water and sewer liens in the total amount of $2,772.22.[2]  On 

January 21, 2010, the appellant filed an appeal with the Board.  On 

the basis of these facts, and the reasons more fully explained in the 

following Opinion, the Board found and ruled that it had jurisdiction 

over this appeal.  

Ms. Lemke testified that according to the water consumption 

history for the subject property, the water usage for the period at 

issue was significantly higher than any of the previous owner’s water 

bills and was more than three-and-a-half times greater than the 

highest usage in the previous ten years.  The appellant further noted 

that despite the fact that there was no “leaky toilet” repaired, the 

water usage for the subsequent six-month period, April 1, 2009 

through October 1, 2009, was only 16,000 gallons.   

In defense of the water-usage charge, the appellee offered the 

testimony of its superintendent, Ken Feeney, and also David O’Toole, 

an employee of the water department.  Mr. Feeney testified that, 

according to the water department personnel the subject property’s 



water meter was removed, brought back to the water department, 

tested, and determined to be working properly.  Mr. Feeney further 

testified that the appellant’s meter was one of the newer electronic-

read meters and that no problems had been reported.  Accordingly, the 

water department refused the appellant's request for abatement and 

stood by its May 14, 2009 water bill. 

     Based on the evidence presented, the Board found that the water 

usage documentation offered by the appellant supported an abatement. 

 The evidence presented, particularly the usage bills for periods 

before and after the period at issue, supported a finding that the 

usage reflected on the bill for the period at issue was an error and 

not the result of a “leaky toilet” as suggested by the appellee. 

 This finding was supported by the significantly lower water usage 

for the six-month period following the period at issue, despite the 

absence of repairs.  After consideration of the water-use charges for 

the seven-year period preceding the period at issue and the 

subsequent billing period, the Board determined that the appropriate 

water-use charge for the period at issue was $602.08. 

     Accordingly, the Board granted an abatement in the amount of 

$1,953.76 in water-usage charges. 

  

  

OPINION 

Water or sewer charges not paid on or before their due date 



shall be liens upon the real estate to which the water or sewer 

service was supplied and “shall be added to or committed as a tax.” 

G. L. c. 40, § 42B; G. L. c. 83, § 16B.   

     A taxpayer aggrieved by a water or sewer charge: 

may apply for an abatement by filing a petition with the 

board or officer having control of the water department 

within the time allowed by law for filing an application 

for abatement of the tax of which such charge is . . . a 

part . . . .  If such petition is denied in whole or in 

part, the petitioner may appeal to the appellate tax board 

upon the same terms and conditions as a person aggrieved by 

the refusal of the assessors of a city or town to abate a 

tax. 

  
G.L. c. 40, §42E (emphasis added); see also G.L. c. 83, §16E. 

     G.L. c. 59, §§ 64 and 65 govern appeals to the Board, and 

therefore, appeals of water and sewer use charges.  Under §§ 64 and 

65, a taxpayer aggrieved by the refusal of the assessors to abate a 

tax may appeal to the Board by filing a petition with the Board 

“within three months after the date of the assessors’ decision on an 

application for abatement, or within three months after the time when 

the application is deemed to be denied as provided in section sixty-

four.”  

     Further, Section 63 provides that: 

[a]ssessors shall, within ten days after their decision on 

an application for an abatement, send written notice 

thereof to the applicant. If the assessors fail to take 

action on such application for a period of three months 

following the filing thereof, they shall, within ten days 

after such period, send the applicant written notice of 

such inaction. 

  

     Thus, in the context of an appeal of a water-usage charge, an 



appellant is required to file an appeal with the Board within three 

months of the appellee’s decision on an abatement request or, if the 

appellee fails to timely act on an abatement application, within 

three months of the date of deemed denial.  Further, the appellee is 

required under § 63 to give notice of its decision on an abatement 

application, or of its deemed denial, within ten days of the deemed 

denial date.  A notice of abatement decision issued in a manner that 

“does not comply with the relevant statute is insufficient to trigger 

the appeal period.”  Boston Communication Group, Inc.  v. Assessors 

of Woburn, Mass. ATB Findings of Fact and Reports 2011-780, 788 

(citing Stagg Chevrolet, Inc. v. Bd. Of Water Comm’rs, 68 Mass. App. 

Ct. 120, 124-26 (2007); SCA Disposal Servs. of New England, Inc. v. 

State Tax Commission, 375 Mass. 338, 376 (1978)). 

     In the present appeal, because the notice of abatement denial was 

sent more than ten days after the appellee’s decision, and therefore 

did not comply with the requirements of § 63, the denial date did not 

trigger the statutory appeal period.  Instead, the appellant had a 

“reasonable time for appeal based on the most relevant statutory 

standards.”  Stagg Chevrolet, 68 Mass. App. Ct. at 126.  The Courts 

and this Board have ruled that the “most relevant statutory standards 

were those found in §§ 65 and 65C,” and where notice has been given, 

but does not comply with § 63, “the 'deemed to be denied' time frame 

provides a reasonable time period with dates certain easily 

ascertained by both parties."  Id.; see also Boston Communication 

Group, Mass. ATB Findings of Fact and Reports at 2011-789.  Because 



the appellee’s notice of abatement denial did not comply with the 

requirements of § 63, the Board found and ruled that the denial date 

reflected in the notice did not trigger the statutory appeal period.  

Under § 65, the appellant had, at the latest, until February 12, 

2010, to file an appeal with the Board.[3]  Therefore, the Board 

found and ruled that the appellant’s petition with this Board, which 

was filed on January 21, 2010, was timely.  

     The burden of proof is upon the appellant to make out its right as 

a matter of law to an abatement of an assessment or water charge.  

See Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 

(1974).  The appellant must first show that it has complied with the 

statutory prerequisites to its appeal, see Epstein v. Executive 

Secretary of Bd. of Selectmen, 22 Mass. App. Ct. 135, 137 (1986); 

Brown v. Board of Sewer Commissioners & Board of Water Commissioners 

of Chicopee, Mass. ATB Findings of Fact and Reports 1995-14, 19-20, 

aff’d, 38 Mass. App. Ct. 1101, 1116 (1995); cf. Cohen v. Assessors of 

Boston, 344 Mass. 268, 271 (1962), and then demonstrate that the 

water-usage charge on the water bill is improper. See Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 691 (1982); 

Epstein, 22 Mass. App. Ct. at 136.  The charge is presumed valid 

until the appellant sustains its burden of proving otherwise. 

 Lacerra v. Harwich Water Department, Mass. ATB Findings of Fact and 

Reports 2008-1325, 1333.  

In the present appeal, the Board found and ruled that the 



appellant complied with the statutory prerequisites to her appeal and 

sustained her burden of proving that the subject water-usage charge 

was excessive.  In reaching its decision, the Board relied on the 

testimony and documentation offered by the appellant and also the 

Board’s own analysis of the water-usage documentation for both the 

periods preceding and following the period at issue.  The Board 

further found that the appellee’s suggestion that a leaking toilet 

resulted in the consumption of 272,000 gallons of water was not 

supported by the evidence.  For these reasons, the Board decided this 

appeal for the appellant and reduced the water-usage charge on the 

subject water bill to $602.08, based on the water-use charges during 

the prior seven-year period and the subsequent period.  

“[The Board can] accept such portions of the evidence as appear 

to have the more convincing weight.”  Assessors of Quincy v. Boston 

Consol. Gas Co., 309 Mass. 60, 72 (1941).  “The [B]oard is not 

required to believe the testimony of any particular witness.” Id. 

 “The credibility of witnesses, the weight of evidence, and 

inferences to be drawn from the evidence are matters for the 

[B]oard.”  Cummington School of the Arts, Inc. v. Assessors of 

Cummington, 373 Mass. 597, 605 (1977).       

On this basis, the Board decided this appeal for the appellant 

and reduced the water-usage charge on the subject water bill to 

$602.08.  Accordingly, the Board abated $1,953.76 in water and sewer-

usage charges. 



  

                            THE APPELLATE TAX BOARD 

  

  

                     By: ___________________________________ 

                         Thomas W. Hammond, Jr., Chairman 

A true copy, 

  

Attest: ____________________________ 

        Clerk of the Board 

  

 
 

[1]  The appellant filed her abatement request with the Medfield Board 

of Water and Sewer Commissioners, whom she also named as the appellee 

in the appeal.  However, the water and sewer bills at issue in this 

appeal, and the denial of the appellant’s abatement request, were 

issued by the Medfield Water and Sewer Department.  In the absence of 

an argument and facts of record to the contrary, the Board determined 

that the appellee was a proper party to this appeal.  As used herein, 

the term “appellee” will refer to both the Water and Sewer 

Commissioners and the Water and Sewer Department.

[2] This amount includes the disputed water and sewer charges of 

$2,555.84 reported on the appellant’s water bill dated May 14, 2009, 

plus interest.

[3] The appellant filed her Application for Abatement on August 12, 
2009.  Because the appellee failed to timely notify her of their 

action on the application, the time standards found in §§ 64 and 65 

are applicable: the “deemed denial date” would be November 12, 2009, 

and, on these facts, the appeal would have been due on February 12, 

2010.  
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ASSESSORS OF  
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

appellee, Board of Assessors of the Town of Wellesley (the 

“assessors” or the “appellee”), to abate taxes on certain real estate 

located in the Town of Wellesley owned by and assessed to David J. 

and Diane C. Freniere (the “appellants”) under G.L. c. 59, §§ 11 and 

38, for fiscal year 2010. 

     Commissioner Egan heard this appeal.  She was joined by 

Commissioners Scharaffa, Rose and Mulhern in the decision for the 

appellee.  

These findings of fact and report are promulgated  pursuant to 

the appellants’ request under G.L. c. 58A, § 13 and 831 CMR 1.32.   

      

David J. and Diane C. Freniere, pro se, for the appellants. 

  

James A. Goodhue, Esq. for the appellee. 



FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered into evidence 

at the hearing of this appeal, the Appellate Tax Board (the “Board”) 

made the following findings of fact. 

On January 1, 2009, the appellants were the assessed owners of a 

36,793-square-foot parcel of real estate located in Wellesley at 72 

Abbott Road, a quiet street with only light traffic (the “subject 

property”).  According to the property record card on file with the 

appellee, the subject property was improved with two houses: the 

primary dwelling, a single-family, 2.25-story Colonial, built in 

1890, which contained approximately 5,120 square feet of living area; 

and a secondary dwelling, a single-family two-story structure, built 

in 1896, which contained approximately 2,142 square feet of living 

area.   

The primary dwelling had a total of fourteen rooms, including 

five bedrooms, as well as four full bathrooms and one half bathroom.  

There was no attic and the full basement was unfinished.  The primary 

dwelling’s amenities included central air conditioning, four first-

floor wooden decks, four second-floor wooden decks, a first-floor 

open-mason porch, a second-floor open-frame porch, five fireplaces, 

and a carport.  The property record card quoted a 2006 real estate 

listing, which indicated that the primary dwelling was “impeccably 

restored & renovated for discerning buyers yet retains intricate 

detail of its time.”  The property record card rated the primary 



dwelling as in “good” condition with a grade of “AA-.”  

The secondary dwelling had a total of five rooms, including two 

bedrooms, as well as one full bathroom.  According to the property 

record card, the secondary dwelling was originally used as a carriage 

house, and it was converted to a two-bedroom apartment sometime prior 

to the 1980s.  The property record card rated the secondary dwelling 

as in “above average” condition with a grade of  “A-.”  

For fiscal year 2010, the assessors valued the subject property 

at $2,839,000 and assessed to the appellants a tax thereon, at the 

rate of $10.48 per $1,000, in the total amount of $30,039.77, which 

the appellants timely paid without incurring interest.[1] On February 

1, 2010, in accordance with G.L. c. 59, § 59, the appellants timely 

filed an abatement application with the assessors.  On March 3, 2010, 

the assessors denied the appellants’ abatement request.  In 

accordance with G.L. c. 59, §§ 64 and 65, the appellants seasonably 

filed an appeal with the Board on June 3, 2010.  On the basis of 

these facts, the Board found and ruled that it had jurisdiction over 

the instant appeal. 

The appellants contended that the subject property was 

overvalued.  The appellants purchased the subject property for 

$2,820,000 on May 26, 2008,[2] approximately six months prior to the 

relevant assessment date.  They argued, however, that they had signed 

the Purchase and Sale Agreement one month earlier, in April, and that 

since that time, the real estate market had declined significantly 



both locally and nationally.  They estimated that, as of the relevant 

assessment date, real estate values in the price range of the subject 

property were down by about 15% from April, 2008.  The appellants’ 

opinion of value for the subject property was $2,413,150, which 

represents a decrease of about 14% from the sale price.  The 

appellants further claimed that this valuation was more in keeping 

with the assessments of similar properties on Abbott Road.   

In support of their contention, the appellants both testified, 

and they also submitted three schedules which they compiled to 

compare purportedly comparable properties with the subject property.  

The first, entitled “Schedule of Comparable Home Sales in 2008 On 

Abbott Road and in the Immediate Neighborhood,” consisted of two 

separate schedules.  One schedule listed the subject property and 

eleven purportedly comparable properties, two of which were located 

on Abbott Road, and compared their 2008 sale price with their fiscal 

year 2009 and fiscal year 2010 assessments to arrive at a percentage 

of variance for both fiscal years.  The other schedule listed for 

each property: the 2008 sale price and 2010 assessment; the total 

number of rooms, bedrooms and bathrooms; total living area; lot size; 

and the overall condition.  Attached to the two schedules were copies 

of parcel summary printouts -- downloaded from a real estate website 

-- for each of the purportedly comparable properties listed.   

The appellants’ second schedule was a list of twenty-three 

sales, including the sale of the subject, which had occurred on six 

select streets in Wellesley, including Abbott Road, from January 1, 



2008 to December 31, 2009.  The schedule listed each property’s 

address, date of sale, sale price, and the assessed values for both 

fiscal year 2009 and fiscal year 2010. 

The third schedule, entitled “Schedule of Comparable Homes on 

Abbott Road,” listed the subject property together with fourteen 

purportedly comparable properties and provided for each property: 

fiscal year 2010 assessment; number of rooms, bedrooms and bathrooms; 

total living area; lot size; and overall condition.  Attached to this 

schedule were copies of parcel summary printouts -- downloaded, 

again, from a real estate website -- for each of the purportedly 

comparable properties listed.  

The assessors’ evidence consisted of: the testimony of Donna 

McCabe, the assessor for Wellesley; the official property record card 

for the subject; a copy of an article from Elegant Homes from June, 

1999 describing the subject property as a “magnificent ‘Turn of the 

Century’ home with a Carriage House” that “has been beautifully 

restored to its original charm,” complete with “exquisite exterior 

gardens and patio areas [that] are perfect for summer entertaining 

and relaxation,” and listing its then-sale price at $2,500,000; the 

May 28, 2008 deed transferring the subject to the appellants for 

$2,839,000; and several copied photographs of the subject property’s 

interior and exterior.  The assessors did not present any evidence of 

comparable sales or assessments. 

On the basis of the evidence presented, the Board found that the 



$2,820,000 actual sale price of the subject, approximately six months 

before the relevant assessment date, was the best evidence of the 

subject property’s fair market value.  The assessment represented an 

increase in fair market value of just 0.6%.  

 The appellants contended that the assessed value of the subject 

property should be reduced to reflect a decline in the real estate 

market between their purchase of the subject property and the 

relevant assessment date. Nevertheless, the evidence did not 

establish a decline in high-end, specialty properties like the 

subject property, an “impeccably restored,” turn-of-the-century, 

high-end residence with a separate cottage house converted into a 

two-bedroom apartment.  The appellants’ schedules simply listed sale 

prices for a total of twenty-two purportedly comparable properties 

located on six streets in Wellesley, including Abbott Road, which had 

sold at various times during calendar years 2008 and 2009.  The Board 

noted that for sixteen of these properties, the fiscal year 2010 

assessed values were less than their purchase prices, while the 

remainder, like the subject property, had higher assessed values than 

purchase prices.  The Board found that this variation in values was 

inconclusive evidence of the overall market condition and did not 

support a finding that the subject property’s fair case value 

decreased after the appellants’ purchase.   

Moreover, the appellants’ schedules of purportedly comparable-

sale properties lacked any adjustments for crucial differences –- 



including, among others, lot size, living area, and location -- 

between those properties and the subject property.  Likewise, the 

appellants’ “Schedule of Comparable Homes on Abbott Road,” although 

it listed the differences between the properties with respect to 

number of rooms and bathrooms, living area, lot size and condition, 

also lacked adjustments.  Absent such adjustments, no meaningful 

comparison of these properties with the subject property could be 

made.  Therefore, the appellants’ evidence lacked persuasive value.   

The Board thus found that the appellants failed to meet their 

burden of proving a fair market value less than the value assessed 

for the subject property.  Accordingly, the Board issued a decision 

for the appellee in the instant appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value as of the first day of January preceding the start of the 

fiscal year.  G.L. c. 59, §§ 2A and 38.  Fair cash value is defined 

as the price on which a willing seller and a willing buyer in a free 

and open market will agree if both of them are fully informed and 

under no compulsion.  Boston Gas v. Assessors of Boston, 334 Mass. 

549, 566 (1956).   

     The appellants have the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 



abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245). 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment Auth., 

375 Mass. 360, 362 (1978).   However, “[t]he board is not required to 

adopt any particular method of valuation.”  Pepsi-Cola Bottling Co. 

v. Assessors of Boston, 397 Mass. 447, 449 (1986).   

The actual sale of the subject property itself is “ʽvery strong 

evidence of fair market value, for [it] represent[s] what a buyer has 

been willing to pay to a seller for [the property under appeal].’”  

New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 

(quoting First Nat’l Stores, Inc. v. Assessors of Somerville, 358 

Mass. 554, 560 (1971)).  See Kane v. Assessors of Topsfield, Mass. 

ATB Findings of Fact and Reports 2000-409, 411 (finding that a sale 

of the subject property three months before the relevant assessment 

date was the best evidence of the subject’s fair cash value absent 

any evidence of compulsion).   



In the present appeal, the subject property sold, approximately 

six months prior to the relevant assessment date of January 1, 2009, 

for $2,820,000.  The appellants made no attempt to argue that the 

sale was made under compulsion or was in any other way not an arm’s-

length transaction.  As a freely-entered arm’s-length sale, the Board 

found and ruled that the subject property’s sale price was the best 

evidence of its assessment at $2,839,000.  Moreover, the assessment 

represented an increase in fair market value of just 0.6% within the 

six-month period from the sale date to the relevant assessment date, 

which the Board found to be reasonable, particularly given the unique 

attributes of the subject property.  See Antonino v. Assessors of 

Shutesbury, Mass. ATB Findings of Fact and Reports 2008-54, 68 

(ruling that general market trends are not necessarily applicable to 

unique properties).     

The appellants, however, contended that market conditions 

justified a reduction in the sale price from the date of signing the 

Purchase and Sale Agreement to the relevant assessment date.  The 

means by which they attempted to prove the decline in the real estate 

market was through comparison of the subject property with sales and 

assessments of purportedly comparable properties.  “Evidence of the 

sale prices of ‘reasonably comparable property’ is the next best 

evidence to the sale of the property in question.”  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004).  Properties are “comparable” to 

the subject property when they share “fundamental similarities” with 

the subject property, including similar age, locations, sizes and 



dates of sale.  Id.  The appellants bear the burden of “‘establishing 

the comparability of . . . properties [used for comparison] to the 

subject propert[ies].’”  Wood v. Assessors of Fall River, Mass. ATB 

Findings of Fact and Reports 2008-213, 225 (quoting Fleet Bank of 

Mass. v Assessors of Manchester, Mass. ATB Findings of Fact and 

Reports 1998-546, 547). “Once basic comparability is established, it 

is then necessary to make adjustments for the differences, looking 

primarily to the relative quality of the properties, to develop a 

market indicator of value.”  New Boston Garden Corp., 383 Mass. at 

470. 

In the instant appeal, the appellants presented a schedule that 

listed the purportedly comparable properties’ 2008 sale prices, their 

assessments for fiscal years 2009 and 2010, and the variance between 

the 2008 sale price and the fiscal year 2010 assessment.  Another 

schedule listed some of the comparable-sale properties’ features, 

namely, the total number of rooms, bedrooms and bathrooms, total 

living area, lot size and condition grade.  Although the appellants’ 

schedules provided basic information about their purportedly 

comparable properties, and the supplemental printouts provided more 

detailed descriptions of those properties, the appellants made no 

attempt to make adjustments to the comparable sales and assessments, 

where adjustments would have been required.  See id. (“Once basic 

comparability is established, it is then necessary to make 

adjustments for the differences, looking primarily to the relative 

quality of the properties, to develop a market indicator of 



value.”).  “Adjustments for differences in the elements of comparison 

are made to the price of each comparable property . . . .  The 

magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008).  The Board found that, without the 

necessary adjustments, the appellants’ comparable-sales and 

comparable-assessments analyses were fundamentally flawed and thus 

carried little weight.  

For the reasons stated above, the Board found and ruled that the appellants failed to meet their 

burden of proving an assessed value lower than that assessed for the fiscal year at issue.  Accordingly, 

the Board issued a decision for the appellee in the instant appeal. 

  

                          THE APPELLATE TAX BOARD 

  

  

  

                        By: __________________________________ 

      Thomas W. Hammond, Jr., Chairman 

  

  

  

A true copy, 

  

Attest: _______________________________ 

        Clerk of the Board 

  

  

 
 

[1] This amount includes a Community Preservation Act (“CPA”) 



surcharge equal to 1% of the subject property’s assessed value.

[2] For reasons that were not presented to the Board, the quitclaim 
deed was not recorded until June 16, 2008.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

James and Melinda Whalen (“appellants”) under G.L. c. 59, §§ 11 and 

38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 



this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 



FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at    12 Avenue A, in the 

Pease Point section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,000 square-foot parcel improved with 

a single-family cottage-style home. The home has 898 square feet of 

finished living area, comprised of five rooms, including three 

bedrooms, as well as one full bathroom. The subject property also 

features a detached garage, an enclosed porch and a deck. The 

property has partially obstructed ocean views and is located in a 

private neighborhood.   



For the fiscal year at issue, the assessors valued the subject 

property at $659,300 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $6,303.18.[1]  The assessors 

valued the land component of the subject assessment at $580,300 and 

the improvements at $79,000.  The appellants timely paid the taxes 

due without incurring interest and, in accordance with G.L. c. 59, 

    § 59, timely filed an abatement application with the assessors, 

which was denied on April 29, 2009. The appellants seasonably filed a 

Petition Under Formal Procedure with the Board on July 16, 2009.  On 

the basis of the foregoing, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser, as 

well as Ms. Whalen’s testimony.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value.  She also acknowledged that her 



name did not appear on the appraisal report to which she referred in 

her testimony. She maintained, however, that the absence of her 

signature was an oversight, and that she had participated in all 

facets of the report’s preparation with her mother, Ms. Carol A. 

Carroll, who had signed the appraisal and served as principal of the 

Carroll Appraisal Company. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

            Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites. Having identified comparable land data, the 

appraisers drove by the selected properties.[2] On the basis of this 

review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with “limited or no water views” that was sold on January 

30, 2008 for $300,000.[3]  

  



2. 5 Nokomis Road, Marion, Massachusetts, is 0.13-acre 

property with an “inferior view and location” that was sold on 

March 29, 2009, for $225,000.[4] 

  

3. 20 Oliver Street, Mattapoisett, is a 0.46-acre property 

also with an “inferior view and location” that was sold on 

January 24, 2007 for $274,000. 

   

4.   44 Pico Beach Road, Mattapoisett, is a 0.25-acre 

waterfront property “in an inferior neighborhood” that was 

sold on February 28, 2008 for $335,000 

  
5.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $275,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in very general terms, and 

failed to specify the nature or magnitude of the adjustments made to 

the sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 



indicated value of the subject parcel was justified. 

     Further, Ms. Carroll-Melker testified that all the appraisers’ 

purportedly comparable properties were “land sales,” with the 

exception of one, which she stated was improved with a small damaged 

house that had to be razed.[5] Property record cards submitted by the 

assessors indicated, however, that two of the three “land sales” were 

in fact sales of improved properties. The Board found that this 

disparity, which was not explained by Ms. Carroll-Melker, impaired 

the credibility of her testimony. It also left unanswered whether or 

how the appraisers extracted the land values of the properties from 

their overall sales prices. Without this information, the Board had 

no means to determine if the appraisers’ methodology was valid.  

The appraisers also provided little substantive response to the 

assessors’ assertion that the sales of four of their five chosen 

properties had been “coded out” because Mattapoisett and Marion had 

concluded that the sales were not arms-length transactions.[6] Ms. 

Carroll-Melker confirmed that neither she nor Ms. Carroll had 

communicated with the parties to any of the sales during the 

preparation of the appraisal report to confirm that the sales had 

been at arms-length. Further, she provided only her own, largely 

unsubstantiated opinion to counter the assessors’ assertion that the 

sales did not qualify as arms-length transactions. Under these 

circumstances, the Board could not conclude that the sales provided 

credible probative evidence of the subject property’s fair cash 



value. 

Finally, notwithstanding Ms. Carroll-Melker’s testimony to the 

contrary, the property at 5 Nokomis Road is located not in 

Mattapoisett, but in the town of Marion. Neither Ms. Carroll-Melker 

nor the appraisal report provided a foundation to establish that 

properties outside Mattapoisett were comparable to the subject 

property.     

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue. 

Ms. Whalen testified regarding the subject property and four 

purportedly comparable properties. Ms. Whalen stated that the subject 

property had an old septic system, was quite small compared to 

neighboring properties, and that her driveway was shared with an 

abutting property. Although she gave her own estimate of the subject 

property’s value, which was $450,000, she did not indicate how the 

property’s negative attributes affected its value. 

Of the four properties Ms. Whalen presented for comparison with 

the subject property, two were submitted as purportedly comparable 

sales, which occurred, according to Ms. Whalen, in 2006 and 2009. 

Both of these sales were remote in time from January 1, 2008, the 



relevant assessment date. Further, Ms. Whalen did not substantiate 

the various attributes of the properties or the details of the sales 

transactions. Nor did she discuss the adjustments, if any, made to 

account for the differences between these properties and the subject 

property. 

Ms. Whalen also discussed the assessed values of two nearby 

properties. Ms. Whalen stated that one of these, located at 3 Avenue 

A, was far superior to the subject property, yet the assessed value 

of its parcel was not significantly higher than the subject parcel’s 

assessed value. The Board found, however, that this comparable 

assessment was of little probative value, as the assessors credibly 

testified that a mistake had been made in the assessment process, 

resulting in undervaluation of the property within the context of 

valuation parameters employed by the assessors.  

As with her sale properties, Ms. Whalen did not substantiate the 

attributes of her second purportedly comparable assessment, nor did 

she discuss the adjustments, if any, made to account for the 

differences between this property and the subject property. 

On balance, the Board found that Ms. Whalen’s testimony lacked 

the information necessary to establish the value of the subject 

property’s parcel or, in turn, the property’s overall value.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 



analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 



petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 



In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 



(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 



whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984). 

Similarly, the appraisers failed to demonstrate that the property at 

     5 Nokomis Road in Marion was comparable to the subject property 

and should have been included in their analysis.  

      

Finally, the appraisers mischaracterized two of their chosen 

sales transactions as “land sales,” impairing the credibility of Ms. 

Carroll-Melker’s testimony and leaving unanswered whether or how the 

appraisers extracted the land values of the properties from their 

overall sales prices. Without this information, the Board had no 

means to determine if the appraisers’ methodology was valid.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

The Board also found that Ms. Whalen’s testimony lacked the 

information necessary to establish the fair cash value of the subject 

property. This finding was based on Ms. Whalen’s failure to 



substantiate the various attributes of three of the properties she 

submitted for comparison with the subject property and the details of 

her two sales transactions, as well as the absence of evidence 

relating to the adjustments, if any, that were made to account for 

the differences between the properties and the subject property.     



A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)).  

Having concluded that the appellants failed to demonstrate that 

the subject property’s land was overvalued, and given that the 

appellants disputed only that portion of the assessment, the Board 

found and ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue.  



Accordingly, the Board issued a decision for the appellee in 

this appeal.  

  

    THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$53.02.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.



[4]  Ms. Carroll-Melker initially testified that this property is 

located in Mattapoisett, as the appraisal report also indicated. 

During cross-examination, however, Ms. Carroll-Melker acknowledged 

that the property is located in Marion.

[5] Although Ms. Carroll-Melker did not specify which property was 
improved, the Board inferred from the evidence that it was the 

property located at 5 Nokomis Road in Marion, as the property record 

card for 5 Nokomis Road reflects improvements of nominal value and a 

dwelling that suffered fire damage and was demolished.   

[6] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Byron and Maryanne Crampton (“appellants”) under G.L. c. 59, §§ 11 

and 38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond and 



Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 



hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at    10 Union Avenue in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,000 square-foot parcel improved with 

a single-family home elevated on a foundation supported by piers. The 

home has 924 square feet of finished living area, comprised of three 

rooms, including one bedroom, as well as one full bathroom. The 

subject property also features an enclosed porch and a shed. The 

property, a waterfront property that offers direct ocean views, is 

located in a private neighborhood.   

For the fiscal year at issue, the assessors valued the subject 

property at $896,100 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $8,570.50.[1]  The assessors 

valued the land component of the subject assessment at $812,400 and 

the improvements at $83,700.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59,     § 59, timely filed 

an abatement application with the assessors, which was denied on 

April 25, 2009. The appellants seasonably filed a Petition Under 

Formal Procedure with the Board on July 16, 2009.  On the basis of 

the foregoing, the Board found and ruled that it had jurisdiction to 

hear and decide this appeal. 

     The appellants argued that the subject property was significantly 



overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 

appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 



     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is       a 0.46-acre 

property with “deeded beach     rights . . . close to the 

waterfront” that was sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000. [3]   

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

The appraisers made adjustments to these sales to derive an 

indicated value of $550,000 for the land component of the subject 



property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arm’s-length transactions.[4]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 



communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited          3 Pigwacket Lane as a comparable sale in 

the present appeal. In their appraisal report, the appraisers stated 

that, compared with the subject property, a waterfront property with 

direct waterfront views, 3 Pigwacket Lane had a “slightly inferior 

location and lot, however, similar waterviews.” During the course of 

the hearing held by Commissioner Mulhern relating to three non-

waterfront properties in Pease Point,[5]  (the “Pease Point hearing”) 

the appraisers also cited 3 Pigwacket Lane in their comparable-sales 

analysis. In sharp contrast, however, the appraisers then referred to 

the property as having either “limited or no waterviews,” or as 

having no waterviews. These descriptions cannot reasonably be 

reconciled with the description provided in the present appeal. 

Rather, each description appears tailored to support the appraisers’ 

assertion of comparability in the appeal to which it relates, 

evidencing an abject failure to consistently and accurately portray 



the properties incorporated in their comparable-sales analyses. 

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 



a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass 549, 566 



(1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 



fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 



While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent  descriptions 

of the property at 3 Pigwacket Lane, which they offered as a 

comparable sale in both the present appeal and the Pease Point 

hearing. The Board found that these irreconcilable descriptions, 

coupled with the materially different descriptions of the property at 

      2 David Street, not only diminished the properties’ probative 

value as indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  



In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 

disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue.  

Accordingly, the Board issued a decision for the appellee in 



this appeal.  

  

                     THE APPELLATE TAX BOARD 

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 
$75.47.

[2]  The Board noted the appraisers’ failure to inspect either the 

subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3]Ms. Carroll-Melker and the appraisal report to which she referred 

stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5] The Pease Point properties are located at 6 Avenue A, 12 Avenue 
A, and 20 Avenue A and form part of the group of properties 

consolidated for hearing as discussed in the Introduction section of 

these findings of fact and report.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Sylvia and Alan Fales (“appellants”) under G.L. c. 59, §§ 11 and 38, 

for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  



Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at     2 Bay Street in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,000 square-foot parcel improved with 

a single-family home that has 414 square feet of finished living area 

comprised of three rooms, including one bedroom, as well as one full 

bathroom.  



     The subject property, which is located in a private neighborhood, 

is a waterfront property that offers direct ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $851,900 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $8,147.29.[1]  The assessors 

valued the land component of the subject assessment at $812,400 and 

the dwelling at $39,500.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59,     § 59, timely filed 

an abatement application with the assessors on February 2, 2009. On 

April 15, 2009, the assessors offered the appellants a reduction in 

the value of the subject property, which the appellants declined on 

April 25, 2009. The appellants’ abatement application was denied on 

or about May 1, 2009, and the appellants seasonably filed a Petition 

Under Formal Procedure with the Board on July 16, 2009.  On the basis 

of the foregoing, the Board found and ruled that it had jurisdiction 

to hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 

appraisal.  



     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 



comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is       a 0.46-acre 

property with “deeded beach       rights . . . close to the 

waterfront” that was sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000.[3]  

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

The appraisers made adjustments to these sales to derive an 

indicated value of $500,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 



property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms-length transactions.[4]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 



value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited          3 Pigwacket Lane as a comparable sale in 

the present appeal. In their appraisal report, the appraisers stated 

that, compared with the subject property, a waterfront property which 

has direct waterfront views, 3 Pigwacket Lane had a “slightly 

inferior location and lot, however, similar waterviews.” During the 

course of the hearing held by Commissioner Mulhern relating to three 

non-waterfront properties in Pease Point,[5]  (the “Pease Point 

hearing”) the appraisers also cited 3 Pigwacket Lane in their 

comparable-sales analysis. In sharp contrast, however, the appraisers 

then referred to the property as having either “limited or no 

waterviews,” or as having no waterviews. These descriptions cannot 

reasonably be reconciled with the description provided in the present 

appeal. Rather, each description appears tailored to support the 

appraisers’ assertion of comparability in the appeal to which it 

relates, evidencing an abject failure to consistently and accurately 

portray the properties incorporated in their comparable-sales 

analyses.  

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 



restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 



provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass 549, 566 

(1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 



365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 



Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass.  ATB Findings of Fact and 

Reports 2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 



described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent  descriptions 

of the property at 3 Pigwacket Lane, which they offered as a 

comparable sale in both the present appeal and the Pease Point 

hearing. The Board found that these irreconcilable descriptions, 

coupled with the materially different descriptions of the property at 

      2 David Street, not only diminished the properties’ probative 

value as indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 



issue.  

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’” Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 

disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue.  

Accordingly, the Board issued a decision for the appellee in 

this appeal.   

  

                      THE APPELLATE TAX BOARD 

   



   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$71.28.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5]  The Pease Point properties are located at 6 Avenue A, 12 Avenue A, 

and 20 Avenue A and form part of the group of properties consolidated 

for hearing as discussed in the Introduction section of these 

findings of fact and report.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Alan and Gayle Pinshaw (“appellants”) under G.L. c. 59, §§ 11 and 38, 

for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 



I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at     6 Silver Shell Avenue 

in the Crescent Beach section of Mattapoisett (“subject property”).  

The subject property consists of a 6,100 square-foot parcel improved 

with a single-family home that has 2,006 square feet of finished 

living area comprised of five rooms, including three bedrooms, as 

well as two full bathrooms.  

     The subject property, which is located in a private neighborhood, 

abuts a smaller waterfront parcel that is also owned by the 

appellants and is not part of the present appeal. The subject 

property affords direct ocean views.   



For the fiscal year at issue, the assessors valued the subject 

property at $798,800 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $7,638.87.[1]  The assessors 

valued the land component of the subject assessment at $581,500 and 

the dwelling at $217,300.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59,     § 59, timely filed 

an abatement application with the assessors on January 30, 2009. On 

April 15, 2009, the assessors offered the appellants a reduction in 

the value of the subject property, which the appellants declined on 

April 24, 2009. The appellants’ abatement application was deemed 

denied on April 30, 2009, and the appellants seasonably filed a 

Petition Under Formal Procedure with the Board on July 16, 2009.  On 

the basis of the foregoing, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Dr. Alan 

Pinshaw and Ms. Lori Carroll-Melker, a certified residential real 

estate appraiser whom the Board qualified as an expert in residential 

real estate appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 



Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 



on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is        a 0.46-acre 

property with “deeded beach     rights . . . close to the 

waterfront” that was sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000.[3]  

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

The appraisers made adjustments to these sales to derive an 

indicated value of $475,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 



purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms-length transactions.[4] Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 



     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited          3 Pigwacket Lane as a comparable sale in 

the present appeal. In their appraisal report, the appraisers stated 

that, compared with the subject property, which abuts a waterfront 

parcel owned by the appellants and which has direct waterfront views, 

3 Pigwacket Lane had a “slightly inferior location and lot, however, 

similar waterviews.” During the course of the hearing held by 

Commissioner Mulhern relating to three non-waterfront properties in 

Pease Point,[5]  (the “Pease Point hearing”) the appraisers also 

cited 3 Pigwacket Lane in their comparable-sales analysis. In sharp 

contrast, however, the appraisers then referred to the property as 

having either “limited or no waterviews,” or as having no waterviews. 

These descriptions cannot reasonably be reconciled with the 

description provided in the present appeal. Rather, each description 

appears tailored to support the appraisers’ assertion of 

comparability in the appeal to which it relates, evidencing an abject 

failure to consistently and accurately portray the properties 

incorporated in their comparable-sales analyses.  

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 



in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

Dr. Pinshaw testified primarily about the significant increase 

in the subject property’s assessed value for the fiscal year at 

issue, and his inability to obtain a satisfactory explanation for 

either that increase or the rationale underlying the assessors’ 

abatement offer. Despite his frustration, Dr. Pinshaw did not offer 

probative evidence of the subject property’s fair cash value and the 

Board therefore afforded his testimony little weight.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 



a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass 549, 566 



(1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 



fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 



While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent descriptions of 

the property at 3 Pigwacket Lane, which they offered as a comparable 

sale in both the present appeal and the Pease Point hearing. The 

Board found that these irreconcilable descriptions, coupled with the 

materially different descriptions of the property at       2 David 

Street, not only diminished the properties’ probative value as 

indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  



In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue. Similarly, the Board found that Dr. Pinshaw’s testimony lacked 

the information necessary to establish the fair cash value of the 

subject property.   

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 

disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 



exceeded its fair cash value for the fiscal year at issue. 

Accordingly, the Board issued a decision for the appellee in this 

appeal.   

                       

 THE APPELLATE TAX BOARD 

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$66.25.

[2]  The Board noted the appraisers’ failure to inspect either the 

subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5] The Pease Point properties are located at 6 Avenue A, 12 Avenue 
A, and 20 Avenue A and form part of the group of properties 

consolidated for hearing as discussed in the Introduction section of 



these findings of fact and report.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

James and Cornelia Iredell (“appellants”) under G.L. c. 59, §§ 11 and 

38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 



  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at    20 Avenue A in the Pease 

Point section of Mattapoisett (“subject property”).  The subject 

property consists of a 5,000 square-foot parcel improved with a two-

story, single-family home. The home has 1,816 square feet of finished 

living area, comprised of seven rooms, including four bedrooms, as 

well as two full bathrooms. The subject property also features a 



wooden deck. The property is located in a private neighborhood and 

offers ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $743,900 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $7,113.21.[1]  The assessors 

valued the land component of the subject assessment at $580,300 and 

the improvements at $163,600.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59,     § 59, timely filed 

an abatement application with the assessors, which was denied on 

April 29, 2009. The appellants seasonably filed a Petition Under 

Formal Procedure with the Board on July 16, 2009.  On the basis of 

the foregoing, the Board found and ruled that it had jurisdiction to 

hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 



and did not consider or incorporate the value of the property’s 

improvements in her opinion of value.  She also acknowledged that her 

name did not appear on the appraisal report to which she referred in 

her testimony. She maintained, however, that the absence of her 

signature was an oversight, and that she had participated in all 

facets of the report’s preparation with her mother, 

Ms. Carol A. Carroll, who had signed the appraisal and served as 

principal of the Carroll Appraisal Company. On the basis of Ms. 

Carroll-Melker’s testimony regarding her participation in the 

preparation of the appraisal report, which the Board found credible, 

the Board allowed the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites. Having identified comparable land data, the 

appraisers drove by the selected properties.[2] On the basis of this 

review, they identified five sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  



1. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with “limited or no water views” that was sold on January 

30, 2008 for $300,000.[3]  

  

2. 5 Nokomis Road, Marion, Massachusetts, is 0.13-acre 

property with an “inferior view and location” that was sold on 

March 29, 2009, for $225,000.[4] 

  

3. 20 Oliver Street, Mattapoisett, is a 0.46-acre property 

also with an “inferior view and location” that was sold on 

January 24, 2007 for $274,000. 

   

4.   44 Pico Beach Road, Mattapoisett, is a 0.25-acre 

waterfront property “in an inferior neighborhood” that was 

sold on February 28, 2008 for $335,000 

  
5.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $350,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in very general terms, and 

failed to specify the nature or magnitude of the adjustments made to 

the sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 



views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     Further, Ms. Carroll-Melker testified that all the appraisers’ 

purportedly comparable properties were “land sales,” with the 

exception of one, which she stated was improved with a small damaged 

house that had to be razed.[5]  Property record cards submitted by the 

assessors indicated, however, that three of the four “land sales” 

were in fact sales of improved properties. The Board found that this 

disparity, which was not explained by Ms. Carroll-Melker, impaired 

the credibility of her testimony. It also left unanswered whether or 

how the appraisers extracted the land values of the properties from 

their overall sales prices. Without this information, the Board had 

no means to determine if the appraisers’ methodology was valid.  

The appraisers also provided little substantive response to the 

assessors’ assertion that the sales of four of their five chosen 

properties had been “coded out” because Mattapoisett and Marion had 

concluded that the sales were not arm’s-length transactions.[6] Ms. 

Carroll-Melker confirmed that neither she nor Ms. Carroll had 

communicated with the parties to any of the sales during the 

preparation of the appraisal report to confirm that the sales had 

been at arm’s-length. Further, she provided only her own, largely 

unsubstantiated opinion to counter the assessors’ assertion that the 

sales did not qualify as arm’s-length transactions. Under these 



circumstances, the Board could not conclude that the sales provided 

credible probative evidence of the subject property’s fair cash 

value. 

Finally, notwithstanding Ms. Carroll-Melker’s testimony to the 

contrary, the property at 5 Nokomis Road is located not in 

Mattapoisett, but in the town of Marion. Neither Ms. Carroll-Melker 

nor the appraisal report provided a foundation to establish that 

properties outside Mattapoisett were comparable to the subject 

property.     

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 

analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 



that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass 549, 566 

(1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 



General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  



Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 



justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984). 

Similarly, the appraisers failed to demonstrate that the property at 

     5 Nokomis Road in Marion was comparable to the subject property 

and should have been included in their analysis.  

     Finally, the appraisers mischaracterized three of their chosen 

sales transactions as “land sales,” impairing the credibility of Ms. 

Carroll-Melker’s testimony and leaving unanswered whether or how the 

appraisers extracted the land values of the properties from their 

overall sales prices. Without this information, the Board had no 

means to determine if the appraisers’ methodology was valid.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 



demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 

disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue. 

Accordingly, the Board issued a decision for the appellee in this 

appeal.   

                    THE APPELLATE TAX BOARD 

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

A true copy, 

  

Attest:                 ___________ 

           Clerk of the Board 



 
 

[1] This sum includes a Community Preservation Act surcharge of 

$61.04. 

 

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4]  Ms. Carroll-Melker initially testified that this property is 

located in Mattapoisett, as the appraisal report also indicated. 

During cross-examination, however, Ms. Carroll-Melker acknowledged 

that the property is located in Marion.

[5] Although Ms. Carroll-Melker did not specify which property was 

improved, the Board inferred from the evidence that it was the 

property located at 5 Nokomis Road in Marion, as the property record 

card for 5 Nokomis Road reflects improvements of nominal value and a 

dwelling that suffered fire damage and was demolished.   

[6] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Margaret C. Churchill (“appellant”) under G.L. c. 59, §§ 11 and 38, 

for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond, and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 



resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at      6 Avenue A in the 

Pease Point section of Mattapoisett (“subject property”).  The 

subject property consists of a 7,500 square-foot parcel improved with 

a single-family, Cottage-style home. The home has 1,050 square feet 

of finished living area, comprised of five rooms, including three 

bedrooms, as well as one full bathroom. The subject property also 

features a screened porch and a wood deck. The property is located in 

a private neighborhood and offers ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $669,800 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $6,403.72.[1]  The assessors 

valued the land component of the subject assessment at $583,800 and 

the improvements at $86,000.   



The appellant timely paid the taxes due without incurring 

interest. On January 26, 2009, in accordance with G.L. c. 59, § 59, 

the appellant timely filed an abatement application with the 

assessors, which was denied on April 23, 2009. The appellant 

seasonably filed a Petition Under Formal Procedure with the Board on 

July 16, 2009.  On the basis of the foregoing, the Board found and 

ruled that it had jurisdiction to hear and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of her argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value.  She also acknowledged that her 

name did not appear on the appraisal report to which she referred in 

her testimony. She maintained, however, that the absence of her 

signature was an oversight, and that she had participated in all 

facets of the report’s preparation with her mother, Ms. Carol A. 

Carroll, who had signed the appraisal and served as principal of the 



Carroll Appraisal Company. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

            Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites. Having identified comparable land data, the 

appraisers drove by the selected properties.[2] On the basis of this 

review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with “limited or no water views” that was sold on January 

30, 2008 for $300,000.[3]  

  

2. 5 Nokomis Road, Marion, Massachusetts, is 0.13-acre 

property with an “inferior view and location” that was sold on 

March 29, 2009, for $225,000.[4] 

  

3. 20 Oliver Street, Mattapoisett, is a 0.46-acre property 

also with an “inferior view and location” that was sold on 

January 24, 2007 for $274,000. 

   



4.   44 Pico Beach Road, Mattapoisett, is a 0.25-acre 

waterfront property “in an inferior neighborhood” that was 

sold on February 28, 2008 for $335,000 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $325,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in very general terms, and 

failed to specify the nature or magnitude of adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     Further, Ms. Carroll-Melker testified that all the appraisers’ 

purportedly comparable properties were “land sales,” with the 

exception of one, which she stated was improved with a small damaged 

house that had to be razed.[5]  Property record cards submitted by the 

assessors indicated, however, that two of the three “land sales” were 



in fact sales of improved properties. The Board found that this 

disparity, which was not explained by Ms. Carroll-Melker, impaired 

the credibility of her testimony. It also left unanswered whether or 

how the appraisers extracted the land values of the properties from 

their overall sales prices. Without this information, the Board had 

no means to determine if the appraisers’ methodology was valid.  

The appraisers also provided little substantive response to the 

assessors’ assertion that the sales of three of their four chosen 

properties had been “coded out” because Mattapoisett and Marion had 

concluded that the sales were not arm’s-length transactions.[6] Ms. 

Carroll-Melker confirmed that neither she nor Ms. Carroll had 

communicated with the parties to any of the sales during the 

preparation of the appraisal report to confirm that the sales had 

been at arm’s-length. Further, she provided only her own, largely 

unsubstantiated opinion to counter the assessors’ assertion that the 

sales did not qualify as arm’s-length transactions. Under these 

circumstances, the Board could not conclude that the sales provided 

credible probative evidence of the subject property’s fair cash 

value. 

Finally, notwithstanding Ms. Carroll-Melker’s testimony to the 

contrary, the property at 5 Nokomis Road is located not in 

Mattapoisett, but in the town of Marion. Neither Ms. Carroll-Melker 

nor the appraisal report provided a foundation to establish that 

properties outside Mattapoisett were comparable to the subject 

property.     



In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.   

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 

analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. She therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board did not endorse the assessors’ valuation methodology, the 

evidence presented could not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  



OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass 549, 566 

(1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 



property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-



213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See  Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984). 

Similarly, the appraisers failed to demonstrate that the property at 

     5 Nokomis Road in Marion was comparable to the subject property 



and should have been included in their analysis.  

     Finally, the appraisers mischaracterized two of their chosen sales 

transactions as “land sales,” impairing the credibility of Ms. 

Carroll-Melker’s testimony and leaving unanswered whether or how the 

appraisers extracted the land values of the properties from their 

overall sales prices. Without this information, the Board had no 

means to determine if the appraisers’ methodology was valid.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 



General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain her burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue. Accordingly, the Board issued a 

decision for the appellee in this appeal.    

      THE APPELLATE TAX BOARD 

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

A true copy, 

  

Attest:                 ___________ 

       Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 
$54.02.

[2]  The Board noted the appraisers’ failure to inspect either the 

subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 

stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4]  Ms. Carroll-Melker initially testified that this property is 



located in Mattapoisett. During cross-examination, however, Ms. 

Carroll-Melker acknowledged that the property is located in Marion.

[5] Although Ms. Carroll-Melker did not specify which property was 
improved, the Board inferred from the evidence that it was the 

property located at 5 Nokomis Road in Marion, as the property record 

card for 5 Nokomis Road reflects improvements of nominal value and a 

dwelling that suffered fire damage and was demolished.   

[6] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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These are appeals filed under the informal procedure,[1] 

pursuant to pursuant to G.L. c. 58A, § 7A and G.L. c. 59, §§ 64 and 

65 from the refusal of the Board of Assessors of the City of 

Attleboro (“assessors” or “appellee”) to abate taxes assessed on 

certain property located in Attleboro owned by and assessed to Grant 

C. Buchanan, Trustee of the Cooper North Farm Realty Trust 

(“appellant”) under G.L. c. 59, §§ 11 and 38 for fiscal year 2009 

(“fiscal year at issue”). 

Commissioner Rose (“Presiding Commissioner”) heard these appeals 



and, in accordance with G.L. c. 58A, § 1 and 831 CMR 1.20, issued 

single-member decisions for the appellant. 

These findings of fact and report are promulgated at the request 

of the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     Grant C. Buchanan, pro se, for the appellant. 

  

     Michael R. Siddall, Esq. for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Based on the evidence and testimony offered at the hearing of 

these appeals, the Presiding Commissioner made the following findings 

of fact. 

On January 1, 2008, the appellant was the assessed owner of two 

contiguous parcels of unimproved real estate located in Attleboro 

identified on the assessors’ Map 195 as Lot 1 (“Parcel 1”) and Lot 8 

(“Parcel 2”) (collectively the “subject properties”).  Parcel 1 is 

approximately 2.7 acres in size, and Parcel 2 is approximately 10.2 

acres in size, for a total acreage of 12.9 acres for the subject 

properties.   

For the fiscal year at issue, the assessors valued Parcel 1 and 

Parcel 2 at $111,200 and $166,900, respectively, and assessed taxes 

thereon, at the rate of $10.09 per $1,000, in the corresponding 

amounts of $1,122.01 and $1,684.02.  In accordance with G.L. c. 59, § 

57, the appellant timely paid the taxes due without incurring 



interest.  On February 2, 2009,[2] in accordance with G.L. c. 59, § 

59, the appellant timely filed abatement applications with the 

assessors, one for each parcel, which the assessors purported to deny 

on May 13, 2009.[3]  On August 11, 2009,[4] the appellant seasonably 

filed his appeals with the Appellate Tax Board (“Board”).  On the 

basis of these facts, the Presiding Commissioner found and ruled that 

the Board had jurisdiction to hear and decide these appeals. 

Prior to the instant appeals, the appellant contested the 

subject properties’ assessed values for fiscal year 2008 before the 

Board, resulting in decisions for the appellant.  See Buchanan, 

Trustee of the Cooper North Farm Realty Trust v. Assessors of 

Attleboro, Mass. ATB Findings of Fact and Reports 2010-152 (“Buchanan 

I”).  For fiscal year 2008, the assessors valued the subject 

properties at $124,600 for Parcel 1 and $180,300 for Parcel 2.  

Buchanan I detailed the existence of the Transmission Line Easement 

Deed Agreement from 1959 (“Easement Agreement”), by which the then-

owners and their successors and assigns granted to the New England 

Power Company and its successors and assigns a transmission line 

easement:  “According to the plan filed with the deed, the easement 

is 325 feet wide and covers the entire length of the subject 

properties, covering approximately 95% of Parcel 1 and more than 60% 

of Parcel 2.” Id. at 2010-154.  The Easement Agreement, also 

submitted into evidence in the instant appeals, specifically provides 

“that no buildings or structures will be erected or constructed upon 

said strip;[5] and that the present grade or ground level of said 



strip will not be changed by excavation or filling.”  Upon its 

analysis of the evidence in Buchanan I, the Board[6] found that:  

given the magnitude of the power line easement, which 

covered approximately 95% of Parcel 1 and 60% of Parcel 2, 

and which eliminated the necessary frontage for Parcel 1, 

the subject parcels failed to meet the local zoning 

requirements for buildable lots and, therefore, the highest 

and best use of the subject parcels was as excess land.  

          
The Board therefore issued decisions for the appellant in Buchanan I 

and found values of $20,100 for Parcel 1 and $75,700 for Parcel 2. 

The instant appeals pertain to the fiscal year immediately 

following the fiscal year for which the Board had rendered a decision 

determining the value of the subject properties.  Therefore, pursuant 

to G.L. c. 58A, § 12A, the burden shifts to the assessors to justify 

their increase in valuation for the subject properties for the fiscal 

year at issue.  In an attempt to meet their burden, the assessors 

presented as a witness Paul J. Hartel, an appraiser whom the Board 

qualified as an expert in the area of real estate valuation, as well 

as Mr. Hartel’s appraisal report and an affidavit by Douglas A. 

Semple, the Building Commissioner and Zoning Enforcement Officer of 

Attleboro.  The appellee also submitted a copy of the Zoning 

Ordinance of the City of Attleboro.   

The appellee first presented Mr. Hartel.  Mr. Hartel determined 

that the highest and best use of the subject properties was for 

residential development.  He based this conclusion on his 

“extraordinary assumptions”[7] that Parcel 1 included about 0.78 

acres of land unencumbered by the power-line easement, about 29% of 



the total acreage of Parcel 1, and that Parcel 2 had access to 

Pleasant Street over Parcel 1 based on the common ownership of both 

parcels.  According to Mr. Hartel’s appraisal report, Parcel 1 had 

approximately 331 linear feet of frontage along Pleasant Street, a 

main thoroughfare in Attleboro, and Parcel 2 was located directly 

behind Parcel 1 with no street frontage of its own, but according to 

Mr. Hartel, Parcel 2 gained frontage by virtue of common ownership 

with Parcel 1.     

Mr. Hartel then employed the sales-comparison analysis to value 

the subject properties.  For his analysis, he used three different 

scenarios – (1) the “bulk land value scenario,” which valued the 

entire subject properties as one parcel of raw, potentially 

developable land; (2) the “two lot ANR[8] scenario,” which assumed 

that the subject properties could be subdivided into two ANR lots and 

developed through the use of the 331 feet of frontage along Pleasant 

Street, “some of which lies in the Power Line Easement, but can be 

counted toward the frontage requirement,” and the use of a common 

driveway along the west of the power-line easement to access Parcel 

2; and (3) the “hypothetical six lot subdivision scenario,” which 

assumed that the subject properties could be subdivided into six 

small lots to the west of the power-line easement, to be accessed by 

a 40’-wide, 750’-length cul-de-sac running alongside the power-line 

easement. 

For each of his three sales-comparison scenarios, Mr. Hartel 

used purportedly comparable properties for comparison with the 



subject properties.  Mr. Hartel applied adjustments, and he claimed 

to have given limited value to the subject properties’ land that was 

encumbered by the easement, characterizing it as “excess land.”  Mr. 

Hartel arrived at the following values for his three comparable-sales 

scenarios: $295,000 for the bulk-land-value scenario; $285,000 for 

the two-lot scenario; and $275,000 for the six-lot scenario.   

Finding that the two-lot ANR scenario was “the simplest to 

support, rationalize, and effectuate,” Mr. Hartel gave it the 

greatest weight.  For the two-lot ANR scenario, Mr. Hartel assumed 

that the subject properties would be divided into two lots, 

approximately 6.5 acres each.  Access to Parcel 2 would be by a 

common driveway that would run along the western border of the power-

line easement.   

Mr. Hartel’s three purportedly comparable properties ranged in 

size from 4.1 acres to 5.6 acres.  He applied adjustments for 

location, permitting or surveying and testing (which was in place for 

the comparable properties but not for the subject properties), and 

size.  None of his purportedly comparable properties was subject to 

an easement aside from the so-called “typical utility easements” for 

drainage or underground utilities, and unlike the power-line easement 

at issue, these did not specifically preclude development.  Mr. 

Hartel’s two-lot ANR scenario yielded a fair market value of $155,000 

per lot, which he doubled and from that figure then subtracted 

$25,000 of “associated costs” for a total of $285,000 for the subject 

properties’ two lots.  Because he relied primarily on the two-lot ANR 



subdivision scenario, Mr. Hartel gave that value the most weight and 

he thus concluded that the final estimate of value for the subject 

properties was $285,000.  Mr. Hartel determined that Parcel 1, the 

front parcel which “creates the necessary frontage” and access to the 

larger rear parcel, contributed about 40% of the subject properties’ 

total value.  Accordingly, he valued Parcel 1 at $115,000 and Parcel 

2 at $170,000. 

The appellee next submitted the affidavit of Mr. Semple, the 

Building Commissioner and Zoning Enforcement Officer of Attleboro.  

In his affidavit, Mr. Semple simply states that: based upon the map 

on file with the assessors, Parcel 1 “has approximately 355 feet of 

frontage on Pleasant Street, a public way”; according to Section 17-

4.2 of the City of Attleboro Zoning Ordinance, the minimum lot 

frontage for development is 50 feet; and “[n]otwithstanding the fact 

that the property is subject to an easement for power lines, [Parcel 

1] has sufficient frontage, lot width and lot area to be considered a 

buildable lot according to the Zoning Ordinance.”  Mr. Semple’s 

affidavit did not detail how Parcel 1 could satisfy the 50-foot 

frontage requirement despite the existence of the Easement Agreement, 

which specifically precluded development within the 325-linear-foot-

wide easement strip that runs within the subject properties’ 355 

linear feet of frontage, nor was Mr. Semple presented as a witness at 

the hearing to further explain his conclusion and answer questions 

from the appellant and the Presiding Commissioner.   

The appellee also submitted as evidence a copy of the Zoning 



Ordinance for Attleboro.  Section 17-4.2 is, however, silent on the 

issue of whether or how easements or other private development 

restrictions impact zoning requirements.      

For his case-in-chief, the appellant submitted, among other 

items, a copy of the Easement Agreement.  A sketch incorporated into 

the agreement depicted its swath across the subject properties as 

running through the middle of both parcels.  The map on file with the 

assessors likewise portrayed the power-line easement’s coverage.   

Based on the evidence presented, the Board found that the 

appellee failed to meet its burden of proving that they were 

justified in assessing the subject properties at a value greater than 

the value that the Board found for the subject properties for the 

prior fiscal year.  The Presiding Commissioner found several flaws in 

the appellee’s evidence.  In particular, Mr. Hartel failed to explain 

how he determined that the highest and best use of the subject 

properties was residential development, given the 325-foot-wide 

easement which specifically precluded development and bisected the 

subject properties, leaving, even in Mr. Hartel’s estimation, at most 

6 linear feet of frontage not precluded from development.  The 

Presiding Commissioner thus found that Mr. Hartel failed to 

substantiate that his subdivision plan reflected the highest and best 

use of the subject properties.  Accordingly, the Presiding 

Commissioner found that Mr. Hartel’s appraisal lacked the proper 

foundation to be credible evidence of the subject properties’ fair 

market value. 



The Presiding Commissioner further found that Mr. Hartel’s “2-

lot ANR scenario” subdivision plan, upon which he primarily relied, 

was a speculative valuation assumption that lacked proper 

foundation.  Mr. Hartel’s comparable-sales analysis was based solely 

on sales of small, developable, single-lot properties, not sales of 

properties like the subject properties that were large and 

unpermitted.  Mr. Hartel further failed to explain how his 

purportedly comparable properties, which were subject only to 

“typical utility easements” that did not preclude development, could 

be considered comparable to the subject properties, which were 

subject to a 325-foot-wide easement that specifically precluded 

development within its strip.  The Presiding Commissioner found that 

these shortcomings undercut both the comparability of Mr. Hartel’s 

comparable-sales properties and the overall application of the “two-

lot ANR scenario” to a large, unpermitted property like the subject 

properties.  The Presiding Commissioner thus found that Mr. Hartel’s 

appraisal report and his overall opinion of value were unsupported 

and not reliable. 

Further, the Presiding Commissioner did not give Mr. Semple’s 

affidavit any weight.  Mr. Semple was not called as a witness and 

therefore was not subject to cross-examination or questioning by the 

appellant or the Presiding Commissioner.  The affidavit is clearly  

hearsay.  Although the appellant did not object to the introduction 

of the affidavit into evidence, the Presiding Commissioner gave it no 

weight. 



On the basis of the evidence, the Presiding Commissioner found 

and ruled that the assessors failed to meet their burden of proving 

that the increases in the subject properties’ assessed values from 

fiscal year 2008 were warranted.  The Presiding Commissioner thus 

found that the fair cash value of the subject properties was $20,100 

for Parcel 1 and $75,700 for Parcel 2. Accordingly, the Presiding 

Commissioner issued decisions for the appellant and granted 

abatements of $919.20 for Parcel 1 and $920.21 for Parcel 2.   

  

OPINION 

The assessors are required to assess real estate at its “fair 

cash value.”  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

The assessment is presumed valid unless the taxpayer sustains 

his burden of proving otherwise.  Shlaiker v. Board of Assessors of 

Great Barrington, 356 Mass. 243, 245 (1974).  Accordingly, the burden 

of proof is upon the appellant to make out his right as a matter of 

law to an abatement of the tax.  Id.  However, if the Board has made 

a finding of fair cash value for the property at issue for either of 

the two fiscal years preceding the fiscal year at issue, and the 

assessors have assessed the property at a value which exceeds the 

value found by the Board, then the burden of proving that the 



increase was warranted lies with the assessors.  G.L. c. 58A, § 12A.   

In the instant appeals, because the subject assessments for fiscal year 2009 exceed the Board’s 

determinations of value for fiscal year 2008, § 12A requires that the initial burden of justifying the 

increases in the subject properties’ valuations from fiscal year 2008 is on the appellee.  See generally, 

Beal v. Assessors of Boston, 389 Mass. 648, 651 (1983); Brook Road Corporation v. Board of 

Assessors of the Town of Needham, Mass. ATB Findings of Fact and Reports 2001-648, 655; Meka v. 

Board of Assessors of the City of Beverly, Mass. ATB Findings of Fact and Reports 2001-28, 35; 

“Once a prior determination of the Board of the fair cash value of the same property has been placed in 

evidence, however, the statute requires the appellee to produce evidence to ‘satisfy the Board that the 

increased valuation was warranted.’”  Cressey Dockham & Co. Inc. v. Assessors of Andover, Mass. 

ATB Findings of Fact and Reports 1989-72, 86-87 (quoting § 12A).     

In the appeals for fiscal year 2008, the Board found and ruled 

that the power-line easement on the subject properties, “which 

covered approximately 95% of Parcel 1 and 60% of Parcel 2, and which 

eliminated the necessary frontage for Parcel 1,” precluded the 

properties from being used as buildable lots.  Buchanan I, Mass. ATB 

Findings of Fact and Reports at 2010-156.  The Board, therefore, 

found that the highest and best use of the subject properties was as 

excess land.  Id.  Applying the assessors’ $7,425 per-acre excess 

land value to the total area of the two subject parcels, the Board 

found a fair cash value for fiscal year 2008 of $20,100 for Parcel 1 

and $75,700 for Parcel 2.  Id.   

For the instant fiscal year 2009 appeals, the burden of 

justifying the increase in value to $111,200 for Parcel 1 and 



$166,900 for Parcel 2 was on the appellee.  G.L. c. 58A, § 12A.  In 

an attempt to meet its burden, the appellee called as an expert 

witness Mr. Hartel and submitted into evidence his appraisal report.  

Mr. Hartel claimed that the highest and best use of the subject 

properties was for residential development, contrary to the Board’s 

prior finding that the highest and best use was as excess land.  

“Prior to valuing the subject property, its highest and best use must 

be ascertained, which has been defined as the use for which the 

property would bring the most.”  Tennessee Gas Pipeline Co. v. 

Assessors of Agawam, Mass. ATB Findings of Fact and Reports 2000-859, 

874 (citing Conness v. Commonwealth, 184 Mass. 541, 542-43 (1903)); 

see also Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. 

Ct. 838, 843 (1989) (and the cases cited therein).  A property’s 

highest and best use must be legally permissible, physically 

possible, financially feasible, and maximally productive.  APPRAISAL 

INSTITUTE, THE APPRAISAL OF REAL ESTATE 279 (13th ed., 2008).  See also 

Skyline Homes, Inc. v. Commonwealth, 362 Mass. 684, 687 (1972).  “In 

determining the property’s highest and best use, consideration should 

be given to the purpose for which the property is adapted.”  

Northshore Mall Limited Partnership et al. v. Board of Assessors of 

the City of Peabody, Mass. ATB Findings of Fact and Reports 2004-195, 

247 (citing APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 315-16 (12th 

ed., 2001) and Tennessee Gas Pipeline Co., Mass. ATB Findings of Fact 

and Reports at 2000-875), aff’d, 63 Mass. App. Ct. 1116 (2005).  

Evidence in the instant appeals, specifically the April 15, 1959 



deed between the prior owners of the subject properties and New 

England Power Company, which granted the power-line easement to the 

power company, confirmed, as the Board found in Buchanan I, that 

development was prohibited within the power-line easement.  By the 

April 15, 1959 deed, the Grantors agreed, for themselves and their 

successors in interest, “that no buildings or structures will be 

erected or constructed upon [the 325-foot] strip; and that the 

present grade or ground level of said strip will not be changed by 

excavation or filling,” in order that the power company would be able 

“to construct, reconstruct, repair, maintain, operate and patrol” the 

power lines hanging above the strip.  On the basis of the plain 

language of the deed, the Presiding Commissioner found and ruled in 

the instant appeals, as it did in the fiscal 2008 year appeals, that 

construction within the 325-foot easement strip was legally 

prohibited.  Buchanan I, Mass. ATB Findings of Fact and Reports at 

2010-156. 

In the instant appeals, Mr. Hartel’s appraisal report did not 

specifically address, nor attempt to counter, the prior finding in 

Buchanan I that the power-line easement reduced the frontage required 

for development by the local zoning regulations; he simply stated 

that Parcel 1 had 331 feet of frontage along Pleasant Street, and 

while he acknowledged that “some of [that frontage] lies in the Power 

Line Easement,” Mr. Hartel nonetheless maintained that the 325-foot 

strip along Pleasant Street that was governed by the easement’s 

prohibition against development could still “be counted toward the 



frontage requirement.”  Mr. Hartel failed to explain this 

“extraordinary assumption” in his appraisal report or in his 

testimony at the hearing, and there was no evidence in the record to 

support it.   

Mr. Semple’s affidavit, in addition to being unreliable hearsay, 

likewise failed to address the specific issue of whether the power-

line easement affected the amount of frontage of the subject 

properties required for development. The affidavit simply reiterates 

the frontage value reflected on appellee’s Map 195 for Lot 1 and the 

existence of “a power line easement” of unspecified length.  The 

affidavit gives no further explanation of how the subject properties 

could be developed when the easement deed specifies that “no building 

or structures will be erected or constructed upon said strip,” nor 

was Mr. Semple available to explain how subtracting 325 linear feet 

of frontage from a parcel of land with at most 355 total linear feet 

of frontage could nonetheless yield the required 50-feet of frontage 

required for building.     

The opinion of an expert must be based on a proper foundation. 

State Tax Commission v. Assessors of Springfield, 331 Mass. 677, 684 

(1954). “[A] highest-and-best-use determination is a prerequisite to 

establishing a foundation for a determination of fair market value.”  

Tsissa, Inc. v. Board of Assessors of the Town of West Tisbury, Mass. 

ATB Findings of Fact and Reports 2011-198, 218.  The Presiding 

Commissioner found that the appellee failed to offer credible 

evidence to support Mr. Hartel’s highest and best use determination 



in light of the power-line easement’s prohibition against building.  

The Presiding Commissioner thus found and ruled that the appellee 

failed to establish that development of the parcels was either 

legally permissible or physically possible.  Therefore, the Presiding 

Commissioner found and ruled that Mr. Hartel’s appraisal report and 

his opinion of value lacked a proper foundation and, accordingly, the 

appellee failed to meet its burden of proving that the increases in 

the subject properties’ assessments over their values that the Board 

found for fiscal year 2008 were warranted.  

Furthermore, Mr. Hartel failed to explain how his purportedly 

comparable properties, which were subject only to “typical utility 

easements” that did not preclude development, and which properties 

were approved and permitted for development, could be considered 

comparable to the subject properties, which were subject to an 

easement that specifically precluded development within its 325-foot-

wide strip.  The Presiding Commissioner found that, because 

Mr. Hartel’s analysis failed to include property sufficiently 

comparable to the subject properties, his analysis was not probative 

of the subject properties’ valuation.  See, e.g., Tsissa, Mass. ATB 

Findings of Fact and Reports at 2011-220; Diamond Ledge Properties 

Corp. v. Assessors of Swansea, Mass. ATB Findings of Fact and Reports 

2009-1185, 1192.  Therefore, the Presiding Commissioner found and 

ruled that the two-lot ANR subdivision plan upon which Mr. Hartel 

primarily relied was a speculative valuation assumption that lacked 

persuasive value.    



The Board has consistently ruled that the mere qualification of 

a person as an expert does not endow his testimony with any magic 

qualities.  Boston Gas Co., 334 Mass. at 579.  In the instant 

appeals, the Presiding Commissioner found objective reasons for 

disregarding the values that Mr. Hartel derived for the subject 

properties for the fiscal year at issue.  First, Mr. Hartel failed to 

determine whether his hypothetical five-lot subdivision plan was the 

highest and best use for the subject properties.  He also failed to 

offer for comparison sales of sufficiently large, unpermitted and 

unapproved land more akin to the subject properties that were also 

subject to easements precluding development, not just “typical 

utility easements,” and thus sufficiently comparable to the subject 

properties.   

As for the affidavit of Mr. Semple, the Presiding Commissioner 

found and ruled that the affidavit amounted to nothing more than 

unreliable hearsay.  Accordingly, the Presiding Commissioner did not 

rely on the affidavit for determining whether the appellee met its 

burden of proving that the highest and best use of the subject 

properties was as residential development.  See,  e.g., Bell v. 

Assessors of Boston, Mass. ATB Findings of Fact and Reports 2006-754, 

761 (finding that, because a party’s evidence constituted mere 

unsubstantiated hearsay, that party failed to meet its burden of 

proving a negative effect on the value of the subject property).   

After considering all of the competent evidence of record, the 

Presiding Commissioner found and ruled that the appellee failed to 



meet its burden of justifying the increases in value from the subject 

properties’ fiscal year 2008 values as found in Buchanan I. 

 Accordingly, the Presiding Commissioner issued decisions for the 

appellant and granted abatements of $919.20 for Parcel 1 and $920.21 

for Parcel 2.  

    

                      THE APPELLATE TAX BOARD 

  

  

                        By: ________________________________ 

       James D. Rose, Commissioner 

A true copy, 

  

  

Attest: _______________________________ 

   Clerk of the Board 

  

  

 
 

[1] Within thirty days of service of these appeals, the City of 

Attleboro, in accordance with G.L. c. 58A, § 7A and 831 CMR 1.09, 

elected to have the appeals heard under the formal procedure. 

[2] G.L. c. 59, § 59 requires that applications for abatement be 

filed: “on or before the last day for payment, without incurring 

interest in accordance with the provisions of chapter fifty-seven or 

section fifty-seven C, of the first installment of the actual tax 

bill issued upon the establishment of the tax rate for the fiscal 

year to which the tax relates.”  According to G.L. c. 59, § 57C, the 

applicable payment section for these appeals, the last day for 

payment is February 1st.  However, in 2009, February 1st fell on a 

Sunday.  When the last day of a filing period falls on a Sunday or 



legal holiday, the filing is still considered timely if it is made on 

the following business day.  See G.L. c. 4, § 9.  Accordingly, the 

Presiding Commissioner found that the appellant timely filed his 

application for abatement on Monday, February 2, 2009.

[3] The abatement applications were actually deemed denied on May 2, 
2009.  G.L. c. 58A, § 6 and G.L. c. 59, §§ 64 and 65.

[4] Because the abatement applications were deemed denied on May 2, 
2009, the May 13, 2009 denial notice was invalid, and the appellant 

thus had an additional two months to file his appeals with the 

Board.  G.L. c. 59, § 65C; see also Boston Communications Group, Inc. 

v. Board of Assessors of the City of Woburn, 2011 Mass. ATB Findings 

of Fact and Reports 780, 785.

[5] “Said strip” refers to the 325-foot wide power-line easement.

[6] Like the instant appeals, Buchanan I was a single-member decision 

in accordance with G.L. c. 58A, § 1A, although Buchanan I was heard 

and decided by a different hearing officer than the Presiding 

Commissioner who heard and decided the instant appeals.

[7] According to Mr. Hartel’s appraisal  report, an “extraordinary 

assumption” is defined by the United Standards of Professional 

Appraisal Practice as “an assumption, directly related to a specific 

assignment, which, if found to be false, could alter the appraiser’s 

opinions or conclusions.”

[8] “ANR,” an abbreviation for “Approval not required,” refers to a 
subdivision for which approval is not required by the Attleboro 

Planning Department.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Cynthia Glynn (“appellant”) under G.L. c. 59, §§ 11 and 38, for 

fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 



Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 2 Point Road in the Pease 

Point section of Mattapoisett (“subject property”).  The subject 

property consists of a 25,000 square-foot parcel improved with a 

single-family, Ranch-style home. The home has 1,170 square feet of 

finished living area, comprised of nine rooms, including five 

bedrooms, as well as two full bathrooms and one one-half bathroom. 

The subject property also features a wood deck. The property, a 

waterfront property located in a private neighborhood accessible by 

dirt roads, affords panoramic ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $1,194,400 and assessed a tax thereon at the rate of 

$9.48 per thousand, in the total amount of $11,426.66.[1]  The 

assessors valued the land component of the subject assessment at 

$1,018,400 and the improvements at $176,000.   

The appellant timely paid the requisite portion of the taxes due 



and on January 22, 2009, in accordance with G.L. c. 59, § 59, timely 

filed an abatement application with the assessors, which was denied 

on April 23, 2009. The appellant seasonably filed a Petition Under 

Formal Procedure with the Board on July 16, 2009.  On the basis of 

the foregoing, the Board found and ruled that it had jurisdiction to 

hear and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of her argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser.  

            Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value.  She also acknowledged that her 

name did not appear on the appraisal report to which she referred in 

her testimony. She maintained, however, that the absence of her 

signature was an oversight, and that she had participated in all 

facets of the report’s preparation with her mother, Ms. Carol A. 

Carroll, who had signed the appraisal and served as principal of the 

Carroll Appraisal Company. On the basis of Ms. Carroll-Melker’s 



testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites. Having identified comparable land data, the 

appraisers drove by the selected properties.[2] On the basis of this 

review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 15 Holly Lane, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on May 

16, 2008 for $700,000.  

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, also one-quarter acre in size, that was sold on August 

17, 2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

that was sold on December 11, 2008 for $550,000.  Ms. Carroll-

Melker stated that the property’s location was inferior to the 

subject property and that “it had inferior – I think obstructed 

water views.” 

   



4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $750,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

As a threshold matter, the appraisers failed to demonstrate that 

three of their four chosen properties were comparable to the subject 

property. Two of the properties, to which Ms. Carroll-Melker 

indicated that the appraisers gave the most weight, are located not 

in Mattapoisett, but in the town of Marion. Neither Ms. Carroll-

Melker nor the appraisal report provided a foundation to establish 

that properties outside Mattapoisett, and in particular these 

properties, were comparable to the subject property. Further, the 

property at 5 Seabreeze Lane was several times the size of the 

subject property, as well as inferior to the subject property in more 

than one respect. Such significant differences substantially 

undermine any assertion of comparability.  

The probative value of the appraisers’ chosen sales transactions 

was also substantially diminished for another reason. Under cross 

examination, Ms. Carroll-Melker had little substantive response to 

the assessors’ assertion that the sale of each property had been 

“coded out” because Mattapoisett and Marion had concluded that the 



sales were not arm’s-length transactions.[3] Ms. Carroll-Melker 

confirmed that neither she nor Ms. Carroll had communicated with the 

parties to any of the sales during the preparation of the appraisal 

report to confirm that the sales had been at arms-length. Further, 

she provided only her own, largely unsubstantiated opinion to counter 

the assessors’ assertion that the sales did not qualify as arm’s-

length transactions. Under these circumstances, the Board could not 

conclude that the sales provided credible probative evidence of the 

subject property’s fair cash value. 

     Even if the appraisers had established that their chosen sales were 

suitable for use to estimate the value of the subject property, the 

appraisers’ presentation was substantially lacking. As acknowledged 

by Ms. Carroll-Melker, the appraisers made adjustments to the 

properties chosen for comparison to the subject property’s parcel to 

derive the indicated value of the subject parcel for the fiscal year 

at issue. The appraisers, however, described the properties only in 

very general terms, and failed to specify the nature or magnitude of 

the adjustments made to the sales prices of the properties, including 

but not limited to adjustments made for location, sale date, parcel 

size, topography, views and encumbrances. Thus, the Board had no 

means to discern whether the appraisers’ adjustments were appropriate 

or, in turn, the indicated value of the subject parcel was justified. 

Finally, Ms. Carroll-Melker noted that the properties at 15 

Holly Lane and 2 David Street were improved with residences. While 



Ms. Carroll-Melker testified that only the land values of these 

properties were considered for purposes of determining the subject 

property’s land value, neither she nor the appraisal report provided 

any explanation for the methodology used to extract the land value of 

the properties from their overall sales prices. Absent such an 

explanation, the Board could not determine if the appraisers’ 

approach was valid. 

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.   

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 

analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 



issue. She therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 



In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

“Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 



(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was deeply flawed. The 

appraisers failed to demonstrate the comparability of three of the 

four properties employed in their analysis. Two of the three, both of 

which were located outside Mattapoisett, were the properties upon 

which the appraisers placed the greatest weight to estimate the value 

of the subject property’s parcel. Moreover, the evidence presented 

cast substantial doubt on whether the appraisers’ chosen sales 

qualified as arm’s-length transactions. This doubt was not 

effectively addressed by the appraisers, further undermining an 

assertion that the sales were properly included in the appraisers’ 

comparable-sales analysis. See DSM Realty, Inc. v. Assessors of 

Andover, 391 Mass. 1014 (1984).  

Assuming, arguendo, that the chosen sales had been appropriate 

for comparison with the subject property, the appraisers’ 

presentation was deficient in other respects. When comparable sales 

are used, allowances must be made for various factors which would 

otherwise cause disparities in the comparable property’s sale prices. 



See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, 

Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  "Adjustments 

for differences in the elements of comparison are made to the price 

of each comparable property . . . . The magnitude of the adjustment 

made for each element of comparison depends on how much that 

characteristic of the comparable property differs from the subject 

property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 322 (13th ed., 

2008). 

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted. 

Finally, the appraisers provided no explanation of the method 

used to extract the land value of the two improved sale properties 

presented for comparison with the value of the subject parcel from 

the properties’ overall sales prices, leaving the Board without the 

means to determine if the appraisers’ approach was valid. 

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 



Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain her burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue. 



     Accordingly, the Board issued a decision for the appellee in this 

appeal.   

  

                     THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

       Thomas W. Hammond, Jr., Chairman  

  

  

  

A true copy, 

  

Attest:                 ___________ 

       Clerk of the Board  

  

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$103.75.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

John Musser, Trustee (“appellant”) under G.L. c. 59, §§ 11 and 38, 

for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 



Donald Fleming, Esq., assessor, for the appellee. 

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 1 Avenue A in the Pease 

Point section of Mattapoisett (“subject property”).  The subject 

property consists of a 17,350 square-foot parcel improved with a two-

story, single-family, Colonial-style home. The home has 3,384 square 

feet of finished living area, comprised of eight rooms, including 

three bedrooms, as well as two full bathrooms. The subject property 

also features a two-car attached garage and an enclosed porch. The 

property is a waterfront property located in a private neighborhood 



accessible by dirt roads, and affords panoramic, unobstructed views 

of Buzzards Bay.   

For the fiscal year at issue, the assessors valued the subject 

property at $1,337,300 and assessed a tax thereon at the rate of 

$9.48 per thousand, in the total amount of $12,794.90.[1]  The 

assessors valued the land component of the subject assessment at 

$1,002,800 and the improvements at $334,500.   

The appellant timely paid the taxes due without incurring 

interest. On January 27, 2009, in accordance with G.L. c. 59, § 59, 

the appellant timely filed an abatement application with the 

assessors, which was denied on April 23, 2009. The appellant 

seasonably filed a Petition Under Formal Procedure with the Board on 

July 16, 2009.  On the basis of the foregoing, the Board found and 

ruled that it had jurisdiction to hear and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of his argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 



and did not consider or incorporate the value of the property’s 

improvements in her opinion of value.  She also acknowledged that her 

name did not appear on the appraisal report to which she referred in 

her testimony. She maintained, however, that the absence of her 

signature was an oversight, and that she had participated in all 

facets of the report’s preparation with her mother, Ms. Carol A. 

Carroll, who had signed the appraisal and served as principal of the 

Carroll Appraisal Company. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. Ms. Carroll-Melker and Ms. Carroll also reviewed 

maps, including those providing aerial views such as the images 

available on the Google Earth and Bing websites. Having identified 

comparable land data, the appraisers drove by the selected 

properties.[2] On the basis of this review, they identified four 

sales on which they based their valuation of the subject property. 

The appraisers described the properties as follows:  



1. 15 Holly Lane, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on May 

16, 2008 for $700,000.  

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, also one-quarter acre in size, that was sold on August 

17, 2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

that was sold on December 11, 2008 for $550,000.  Ms. Carroll-

Melker stated that the property’s location was inferior to the 

subject property and that “it had inferior – I think obstructed 

water views.” 

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $725,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

As a threshold matter, the appraisers failed to demonstrate that 

three of their four chosen properties were comparable to the subject 

property. Two of the properties, to which Ms. Carroll-Melker 

indicated that the appraisers gave the most weight, are located not 

in Mattapoisett, but in the town of Marion. Neither Ms. Carroll-

Melker nor the appraisal report provided a foundation to establish 

that properties outside Mattapoisett, and in particular these 

properties, were comparable to the subject property. Further, the 

property at 5 Seabreeze Lane was several times the size of the 



subject property, as well as inferior to the subject property in more 

than one respect. Such significant differences substantially 

undermine any assertion of comparability.  

The probative value of the appraisers’ chosen sales transactions 

was also substantially diminished for another reason. Under cross 

examination, Ms. Carroll-Melker had little substantive response to 

the assessors’ assertion that the sale of each property had been 

“coded out” because Mattapoisett and Marion had concluded that the 

sales were not arm’s-length transactions.[3] Ms. Carroll-Melker 

confirmed that neither she nor Ms. Carroll had communicated with the 

parties to any of the sales during the preparation of the appraisal 

report to confirm that the sales had been at arms-length. Further, 

she provided only her own, largely unsubstantiated opinion to counter 

the assessors’ assertion that the sales did not qualify as arm’s-

length transactions. Under these circumstances, the Board could not 

conclude that the sales provided credible probative evidence of the 

subject property’s fair cash value. 

     Even if the appraisers had established that their chosen sales were 

suitable for use to estimate the value of the subject property, the 

appraisers’ presentation was substantially lacking. As acknowledged 

by Ms. Carroll-Melker, the appraisers made adjustments to the 

properties chosen for comparison to the subject property’s parcel to 

derive the indicated value of the subject parcel for the fiscal year 

at issue. The appraisers, however, described the properties only in 



very general terms, and failed to specify the nature or magnitude of 

the adjustments made to the sales prices of the properties, including 

but not limited to adjustments made for location, sale date, parcel 

size, topography, views and encumbrances. Thus, the Board had no 

means to discern whether the appraisers’ adjustments were appropriate 

or, in turn, the indicated value of the subject parcel was justified. 

Finally, Ms. Carroll-Melker noted that the properties at 15 

Holly Lane and 2 David Street were improved with residences. While 

Ms. Carroll-Melker testified that only the land values of these 

properties were considered for purposes of determining the subject 

property’s land value, neither she nor the appraisal report provided 

any explanation for the methodology used to extract the land value of 

the properties from their overall sales prices. Absent such an 

explanation, the Board could not determine if the appraisers’ 

approach was valid. 

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 



analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. He therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 



petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   



 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was deeply flawed. The 

appraisers failed to demonstrate the comparability of three of the 

four properties employed in their analysis. Two of the three, both of 

which were located outside Mattapoisett, were the properties upon 

which the appraisers placed the greatest weight to estimate the value 

of the subject property’s parcel. Moreover, the evidence presented 

cast substantial doubt on whether the appraisers’ chosen sales 



qualified as arm’s-length transactions. This doubt was not 

effectively addressed by the appraisers, further undermining an 

assertion that the sales were properly included in the appraisers’ 

comparable-sales analysis. See DSM Realty, Inc. v. Assessors of 

Andover, 391 Mass. 1014 (1984).  

Assuming, arguendo, that the chosen sales had been appropriate 

for comparison with the subject property, the appraisers’ 

presentation was deficient in other respects. When comparable sales 

are used, allowances must be made for various factors which would 

otherwise cause disparities in the comparable property’s sale prices. 

See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, 

Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  "Adjustments 

for differences in the elements of comparison are made to the price 

of each comparable property . . . . The magnitude of the adjustment 

made for each element of comparison depends on how much that 

characteristic of the comparable property differs from the subject 

property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 322 (13th ed., 

2008). 

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted. 

Finally, the appraisers provided no explanation of the method 

used to extract the land value of the two improved sale properties 

presented for comparison with the value of the subject parcel from 

the properties’ overall sales prices, leaving the Board without the 

means to determine if the appraisers’ approach was valid. 

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 



conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain his burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue.  

 

Accordingly, the Board issued a decision for the appellee in 



this appeal.  

  

                     THE APPELLATE TAX BOARD 

  

  

   

   By:   _____       ________________     

       Thomas W. Hammond, Jr., Chairman  

  

  

  

A true copy, 

  

Attest:                 ___________ 

       Clerk of the Board 

A true copy, 

  

Attest:                 ___________ 

       Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 
$117.30.

[2]  The Board noted the appraisers’ failure to inspect either the 

subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Duane and Miriam Ragsdale (“appellants”) under G.L. c. 59, §§ 11 and 

38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellants. 

Donald Fleming, Esq., assessor, for the appellee. 



FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at 13 Avenue A in the Pease 

Point section of Mattapoisett (“subject property”).  The subject 

property consists of a 25,800 square-foot parcel improved with a 

single-family, Cape Cod-style home. The home has 2,038 square feet of 

finished living area, comprised of six rooms, including three 

bedrooms, as well as a full bathroom. The subject property also 

features a screened and enclosed porch. The property is a waterfront 

property located in a private neighborhood accessible by dirt roads, 

and affords panoramic ocean views.   



For the fiscal year at issue, the assessors valued the subject 

property at $1,211,600 and assessed a tax thereon at the rate of 

$9.48 per thousand, in the total amount of $11,591.35.[1]  The 

assessors valued the land component of the subject assessment at 

$1,019,200 and the improvements at $192,400.   

The appellants timely paid the taxes due without incurring 

interest. On January 27, 2009, in accordance with G.L. c. 59, § 59, 

the appellants timely filed an abatement application with the 

assessors, which was denied on April 23, 2009. The appellants 

seasonably filed a Petition Under Formal Procedure with the Board on 

July 16, 2009.  On the basis of the foregoing, the Board found and 

ruled that it had jurisdiction to hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 



name did not appear on the appraisal report to which she referred in 

her testimony. She maintained, however, that the absence of her 

signature was an oversight, and that she had participated in all 

facets of the report’s preparation with her mother, Ms. Carol A. 

Carroll, who had signed the appraisal and served as principal of the 

Carroll Appraisal Company. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites. Having identified comparable land data, the 

appraisers drove by the selected properties.[2] On the basis of this 

review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 15 Holly Lane, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on May 

16, 2008 for $700,000.  

  



2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, also one-quarter acre in size, that was sold on August 

17, 2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

that was sold on December 11, 2008 for $550,000.  Ms. Carroll-

Melker stated that the property’s location was inferior to the 

subject property and that “it had inferior – I think obstructed 

water views.” 

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $750,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

As a threshold matter, the appraisers failed to demonstrate that 

three of their four chosen properties were comparable to the subject 

property. Two of the properties, to which Ms. Carroll-Melker 

indicated that the appraisers gave the most weight, are located not 

in Mattapoisett, but in the town of Marion. Neither Ms. Carroll-

Melker nor the appraisal report provided a foundation to establish 

that properties outside Mattapoisett, and in particular these 

properties, were comparable to the subject property. Further, the 

property at 5 Seabreeze Lane was several times the size of the 

subject property, as well as inferior to the subject property in more 

than one respect. Such significant differences substantially 



undermine any assertion of comparability.  

The probative value of the appraisers’ chosen sales transactions 

was also substantially diminished for another reason. Under cross 

examination, Ms. Carroll-Melker had little substantive response to 

the assessors’ assertion that the sale of each property had been 

“coded out” because Mattapoisett and Marion had concluded that the 

sales were not arm’s-length transactions.[3] Ms. Carroll-Melker 

confirmed that neither she nor Ms. Carroll had communicated with the 

parties to any of the sales during the preparation of the appraisal 

report to confirm that the sales had been at arms-length. Further, 

she provided only her own, largely unsubstantiated opinion to counter 

the assessors’ assertion that the sales did not qualify as arm’s-

length transactions. Under these circumstances, the Board could not 

conclude that the sales provided credible probative evidence of the 

subject property’s fair cash value. 

     Even if the appraisers had established that their chosen sales were 

suitable for use to estimate the value of the subject property, the 

appraisers’ presentation was substantially lacking. As acknowledged 

by Ms. Carroll-Melker, the appraisers made adjustments to the 

properties chosen for comparison to the subject property’s parcel to 

derive the indicated value of the subject parcel for the fiscal year 

at issue. The appraisers, however, described the properties only in 

very general terms, and failed to specify the nature or magnitude of 

the adjustments made to the sales prices of the properties, including 



but not limited to adjustments made for location, sale date, parcel 

size, topography, views and encumbrances. Thus, the Board had no 

means to discern whether the appraisers’ adjustments were appropriate 

or, in turn, the indicated value of the subject parcel was justified. 

Finally, Ms. Carroll-Melker noted that the properties at 15 

Holly Lane and 2 David Street were improved with residences. While 

Ms. Carroll-Melker testified that only the land values of these 

properties were considered for purposes of determining the subject 

property’s land value, neither she nor the appraisal report provided 

any explanation for the methodology used to extract the land value of 

the properties from their overall sales prices. Absent such an 

explanation, the Board could not determine if the appraisers’ 

approach was valid. 

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 

analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 



the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayers have the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 



365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers sustained the burden of proving the contrary.’” General 

Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting 

Schlaiker, 365 Mass. at 245). 

In appeals before the Board, taxpayers “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 



Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was deeply flawed. The 

appraisers failed to demonstrate the comparability of three of the 

four properties employed in their analysis. Two of the three, both of 

which were located outside Mattapoisett, were the properties upon 

which the appraisers placed the greatest weight to estimate the value 

of the subject property’s parcel. Moreover, the evidence presented 

cast substantial doubt on whether the appraisers’ chosen sales 

qualified as arm’s-length transactions. This doubt was not 

effectively addressed by the appraisers, further undermining an 



assertion that the sales were properly included in the appraisers’ 

comparable-sales analysis. See DSM Realty, Inc. v. Assessors of 

Andover, 391 Mass. 1014 (1984).  

Assuming, arguendo, that the chosen sales had been appropriate 

for comparison with the subject property, the appraisers’ 

presentation was deficient in other respects. When comparable sales 

are used, allowances must be made for various factors which would 

otherwise cause disparities in the comparable property’s sale prices. 

See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, 

Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  "Adjustments 

for differences in the elements of comparison are made to the price 

of each comparable property . . . . The magnitude of the adjustment 

made for each element of comparison depends on how much that 

characteristic of the comparable property differs from the subject 

property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 322 (13th ed., 

2008). 

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted. 

Finally, the appraisers provided no explanation of the method 

used to extract the land value of the two improved sale properties 

presented for comparison with the value of the subject parcel from 

the properties’ overall sales prices, leaving the Board without the 

means to determine if the appraisers’ approach was valid. 

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 



relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

Taxpayers do not establish the right to an abatement merely by 

showing that either the land or a building is overvalued; they must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 

disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue.  



Accordingly, the Board issued a decision for the appellee in 

this appeal.   

  

                     THE APPELLATE TAX BOARD 

  

   

   By: _____     _____________________    

       Thomas W. Hammond, Jr., Chairman  

  

  

  

A true copy, 

  

Attest:                 ___________ 

           Clerk of the Board 

  

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$105.38.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Gerald and Audrey Beaudoin (“appellants”) under G.L. c. 59, §§ 11 and 

38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 



  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at 1 Point Road, in the Pease 

Point section of Mattapoisett (“subject property”).  The subject 

property consists of a 15,040 square-foot parcel improved with a two-

story, single-family home. The home has 2,377 square feet of finished 

living area, comprised of four rooms, including two bedrooms, as well 

as two full bathrooms. The subject property also features a one-car 

garage, decks and a patio. The property, a waterfront property 



protected by a seawall, is located in a private neighborhood and 

affords panoramic, unobstructed views of Buzzards Bay.   

For the fiscal year at issue, the assessors valued the subject 

property at $1,261,500 and assessed a tax thereon at the rate of 

$9.48 per thousand, in the total amount of $12,069.13.[1]  The 

assessors valued the land component of the subject assessment at 

$998,000 and the dwelling at $263,500.   



The appellants timely paid the taxes due without incurring 

interest. On January 26, 2009, in accordance with G.L. c. 59, § 59, 

the appellants timely filed an abatement application with the 

assessors, which was denied on April 23, 2009. The appellants 

seasonably filed a Petition Under Formal Procedure with the Board on 

July 16, 2009.  On the basis of the foregoing, the Board found and 

ruled that it had jurisdiction to hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered Mr. Beaudoin’s testimony as 

well as that of Ms. Lori Carroll-Melker, a certified residential real 

estate appraiser.  

Mr. Beaudoin testified regarding the subject property and 

discussed six purportedly comparable properties. Five of the 

properties were submitted as purportedly comparable sales, which 

occurred, according to Mr. Beaudoin, between 2004 and January of 

2007. Mr. Beaudoin also stated that the sales prices of the 

properties ranged from $378,000 to $975,000. Mr. Beaudoin failed, 

however, to substantiate the various attributes of the properties or 

the details of the sales transactions. Nor did he discuss the 

adjustments, if any, made to account for the differences between 

these properties and the subject property. 

Mr. Beaudoin also discussed the assessed value of a nearby 



property located at 3 Avenue A, stating that the property’s parcel 

was similar to the subject property, but had been assessed for less 

as indicated on a record card generated from the Vision Appraisal 

Technology database. The Board found, however, that this comparable 

assessment was of little probative value, as the evidence indicated 

that a mistake had been made in the assessment process, resulting in 

undervaluation of the property within the context of relevant 

valuation parameters.      Finally, Mr. Beaudoin testified that the 

subject property had been appraised in connection with a recent 

refinancing transaction. He claimed that the appraised value of the 

property’s parcel was less than the subject assessment, but did not 

recall that value or offer any details concerning the appraiser’s 

valuation analysis.  

On balance, the Board gave little weight to Mr. Beaudoin’s 

testimony, as it lacked the information necessary to establish the 

value of the subject property’s parcel or, in turn, the property’s 

overall value.    

     As previously noted, the appellants also offered the testimony of 

Ms. Lori Carroll-Melker. Ms. Carroll-Melker testified that she had 

several years of real estate appraisal experience in Southeastern 

Massachusetts, including Cape Cod, the Islands, and in particular, 

Mattapoisett. Ms. Carroll-Melker testified that she had been engaged 

by the appellants’ attorney to appraise only the land portion of the 

subject property and did not consider or incorporate the value of the 



property’s improvements in her opinion of value.  She also 

acknowledged that her name did not appear on the appraisal report to 

which she referred in her testimony. She maintained, however, that 

the absence of her signature was an oversight, and that she had 

participated in all facets of the report’s preparation with her 

mother, Ms. Carol A. Carroll, who had signed the appraisal and served 

as principal of the Carroll Appraisal Company. On the basis of Ms. 

Carroll-Melker’s testimony regarding her participation in the 

preparation of the appraisal report, which the Board found credible, 

the Board allowed the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites.                                       

    Having identified comparable land data, the appraisers drove by 

the selected properties.[2] On the basis of this review, they 

identified four sales on which they based their valuation of the 

subject property. The appraisers described the properties as follows:  

1. 15 Holly Lane, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on May 



16, 2008 for $700,000.  

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, also one-quarter acre in size, that was sold on August 

17, 2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

that was sold on December 11, 2008 for $550,000.  Ms. Carroll-

Melker stated that the property’s location was inferior to the 

subject property and that “it had inferior – I think obstructed 

water views.” 

   

4. 2 David Street, Mattapoisett, is a property with “water 

views and water access,” 0.28-acre in size, that was sold 

on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $700,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

As a threshold matter, the appraisers failed to demonstrate that 

three of their four chosen properties were comparable to the subject 

property. Two of the properties, to which Ms. Carroll-Melker 

indicated that the appraisers gave the most weight, are located not 

in Mattapoisett, but in the town of Marion. Neither Ms. Carroll-

Melker nor the appraisal report provided a foundation to establish 

that properties outside Mattapoisett, and in particular these 

properties, were comparable to the subject property. Further, the 

property at 5 Seabreeze Lane was several times the size of the 

subject property, as well as inferior to the subject property in more 



than one respect. Such significant differences substantially 

undermine any assertion of comparability.  

The probative value of the appraisers’ chosen sales transactions 

was also substantially diminished for another reason. Under cross 

examination, Ms. Carroll-Melker had little substantive response to 

the assessors’ assertion that the sale of each property had been 

“coded out” because Mattapoisett and Marion had concluded that the 

sales were not arm’s-length transactions.[3]  Ms. Carroll-Melker 

confirmed that neither she nor Ms. Carroll had communicated with the 

parties to any of the sales during the preparation of the appraisal 

report to confirm that the sales had been at arm’s-length. Further, 

she provided only her own, largely unsubstantiated opinion to counter 

the assessors’ assertion that the sales did not qualify as arm’s-

length transactions. Under these circumstances, the Board could not 

conclude that the sales provided credible probative evidence of the 

subject property’s fair cash value. 

     Even if the appraisers had established that their chosen sales were 

suitable for use to estimate the value of the subject property, the 

appraisers’ presentation was substantially lacking. As acknowledged 

by Ms. Carroll-Melker, the appraisers made adjustments to the 

properties chosen for comparison to the subject property’s parcel to 

derive the indicated value of the subject parcel for the fiscal year 

at issue. The appraisers, however, described the properties only in 

very general terms, and failed to specify the nature or magnitude of 



the adjustments made to the sales prices of the properties, including 

but not limited to adjustments made for location, sale date, parcel 

size, topography, views and encumbrances. Thus, the Board had no 

means to discern whether the appraisers’ adjustments were appropriate 

or, in turn, the indicated value of the subject parcel was justified. 

Finally, Ms. Carroll-Melker noted that the properties at 15 

Holly Lane and 2 David Street were improved with residences. While 

Ms. Carroll-Melker testified that only the land values of these 

properties were considered for purposes of determining the subject 

property’s land value, neither she nor the appraisal report provided 

any explanation for the methodology used to extract the land value of 

the properties from their overall sales prices. Absent such an 

explanation, the Board could not determine if the appraisers’ 

approach was valid. 

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 

analysis to derive the fair cash value of the subject property’s 



parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayers have the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 



abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers sustained the burden of proving the contrary.’” General 

Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting 

Schlaiker, 365 Mass. at 245). 

In appeals before the Board, taxpayers “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought through their 

appraisers and Mr. Beaudoin’s testimony to demonstrate that the 

subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value exceeded its fair cash value. The 

Board, however, found that the appellants failed to present 

sufficient probative credible evidence to demonstrate that the 

subject property was overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   



 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was deeply flawed. The 

appraisers failed to demonstrate the comparability of three of the 

four properties employed in their analysis. Two of the three, both of 

which were located outside Mattapoisett, were the properties upon 

which the appraisers placed the greatest weight to estimate the value 

of the subject property’s parcel. Moreover, the evidence presented 

cast substantial doubt on whether the appraisers’ chosen sales 



qualified as arm’s-length transactions. This doubt was not 

effectively addressed by the appraisers, further undermining an 

assertion that the sales were properly included in the appraisers’ 

comparable-sales analysis. See DSM Realty, Inc. v. Assessors of 

Andover, 391 Mass. 1014 (1984).  

Assuming, arguendo, that the chosen sales had been appropriate 

for comparison with the subject property, the appraisers’ 

presentation was deficient in other respects. When comparable sales 

are used, allowances must be made for various factors which would 

otherwise cause disparities in the comparable property’s sale prices. 

See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, 

Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  "Adjustments 

for differences in the elements of comparison are made to the price 

of each comparable property . . . . The magnitude of the adjustment 

made for each element of comparison depends on how much that 

characteristic of the comparable property differs from the subject 

property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 322 (13th ed., 

2008). 

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted. 

Finally, the appraisers provided no explanation of the method 

used to extract the land value of the two improved sale properties 

presented for comparison with the value of the subject parcel from 

the properties’ overall sales prices, leaving the Board without the 

means to determine if the appraisers’ approach was valid. 

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 



conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.  

The Board also found that Mr. Beaudoin’s testimony lacked the 

information necessary to establish the fair cash value of the subject 

property. This finding was based on Mr. Beaudoin’s failure to 

substantiate the various attributes of the properties he submitted 

for comparison with the subject property, the details of their sales 

transactions, and the absence of evidence relating to the 

adjustments, if any, that were made to account for the differences 

between these properties and the subject property.   

     A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)).  

Having concluded that the appellants failed to demonstrate that 



the subject property’s land was overvalued, and given that the 

appellants disputed only that portion of the assessment, the Board 

found and ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue. 

 Accordingly, the Board issued a decision for the appellee in this 

appeal.   

  

             THE APPELLATE TAX BOARD 

  

  

     By:      _____       ___________________ 

              Thomas W. Hammond, Jr., Chairman 

A true copy,       

Attest:                 ___________ 

        Clerk of the Board 

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$110.11.

[2] The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 
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FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 10 Point Road in the Pease 

Point section of Mattapoisett (“subject property”).  The subject 

property consists of a 20,600 square-foot parcel improved with a 

single-story, 1970 vintage dwelling built upon a pier foundation. The 

home has 1,152 square feet of finished living area, comprised of six 

rooms, including three bedrooms, as well as one full bathroom. The 

subject property also features a large wrap-around deck. The property 

is a waterfront property located in a private neighborhood accessible 



by dirt roads, and affords panoramic ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $1,098,800 and assessed a tax thereon at the rate of 

$9.48 per thousand, in the total amount of $10,511.31.[1]  The 

assessors valued the land component of the subject assessment at 

$1,008,400 and the improvements at $90,400.   

The appellant timely paid the taxes due without incurring 

interest. On January 27, 2009, in accordance with G.L. c. 59, § 59, 

the appellant timely filed an abatement application with the 

assessors, which was deemed denied on April 27, 2009. The appellant 

seasonably filed a Petition Under Formal Procedure with the Board on 

July 16, 2009.  On the basis of the foregoing, the Board found and 

ruled that it had jurisdiction to hear and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of his argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 



improvements in her opinion of value.  She also acknowledged that her 

name did not appear on the appraisal report to which she referred in 

her testimony. She maintained, however, that the absence of her 

signature was an oversight, and that she had participated in all 

facets of the report’s preparation with her mother, Ms. Carol A. 

Carroll, who had signed the appraisal and served as principal of the 

Carroll Appraisal Company. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites.      Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified five sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 15 Holly Lane, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on May 



16, 2008 for $700,000.  

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, also one-quarter acre in size, that was sold on August 

17, 2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

that was sold on December 11, 2008 for $550,000.  Ms. Carroll-

Melker stated that the property’s location was inferior to the 

subject property and that “it had inferior – I think obstructed 

water views.” 

   

4. 2 David Street, Mattapoisett, is a property with “water 

views and water access,” 0.28-acre in size, that was sold 

on June 9, 2008 for $590,000. 

  
5. Lot 9B, Moorings Road, Marion, Massachusetts, is a 1.8-

acre parcel that sold on December 30, 2009 for $900,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $775,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.  As 

a threshold matter, the appraisers failed to demonstrate that four of 

their five chosen properties were comparable to the subject property. 

Three of the properties are located not in Mattapoisett, but in the 

town of Marion. Ms. Carroll-Melker indicated that the appraisers gave 

the most weight to two of these properties. Neither Ms. Carroll-

Melker nor the appraisal report provided a foundation to establish 

that properties outside Mattapoisett, and in particular these 

properties, were comparable to the subject property. Further, the 



property at 5 Seabreeze Lane was several times the size of the 

subject property, as well as inferior to the subject property in more 

than one respect. Such significant differences substantially 

undermine any assertion of comparability.  

The probative value of the appraisers’ chosen sales transactions 

was also substantially diminished for another reason. Under cross 

examination, Ms. Carroll-Melker had little substantive response to 

the assessors’ assertion that the sale of each property had been 

“coded out” because Mattapoisett and Marion had concluded that the 

sales were not arm’s-length transactions.[3]  Ms. Carroll-Melker 

confirmed that neither she nor Ms. Carroll had communicated with the 

parties to any of the sales during the preparation of the appraisal 

report to confirm that the sales had been at arm’s-length. Further, 

she provided only her own, largely unsubstantiated opinion to counter 

the assessors’ assertion that the sales did not qualify as arms-

length transactions. Under these circumstances, the Board could not 

conclude that the sales provided credible probative evidence of the 

subject property’s fair cash value. 

     Even if the appraisers had established that their chosen sales were 

suitable for use to estimate the value of the subject property, the 

appraisers’ presentation was substantially lacking. As acknowledged 

by Ms. Carroll-Melker, the appraisers made adjustments to the 

properties chosen for comparison to the subject property’s parcel to 

derive the indicated value of the subject parcel for the fiscal year 



at issue. The appraisers, however, described the properties only in 

very general terms, and failed to specify the nature or magnitude of 

the adjustments made to the sales prices of the properties, including 

but not limited to adjustments made for location, sale date, parcel 

size, topography, views and encumbrances. Thus, the Board had no 

means to discern whether the appraisers’ adjustments were appropriate 

or, in turn, the indicated value of the subject parcel was justified. 

Finally, Ms. Carroll-Melker noted that the properties at 15 

Holly Lane and 2 David Street were improved with residences. While 

Ms. Carroll-Melker testified that only the land values of these 

properties were considered for purposes of determining the subject 

property’s land value, neither she nor the appraisal report provided 

any explanation for the methodology used to extract the land value of 

the properties from their overall sales prices. Absent such an 

explanation, the Board could not determine if the appraisers’ 

approach was valid. 

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.   

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 



comparable sales that he stated the assessors used in their valuation 

analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. He therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 



lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 



Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

“Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was deeply flawed. The 

appraisers failed to demonstrate the comparability of four of the 

five properties employed in their analysis. Three of the four were 

located outside Mattapoisett, and two of these three were the 

properties upon which the appraisers placed the greatest weight to 



estimate the value of the subject property’s parcel. Moreover, the 

evidence presented cast substantial doubt on whether the appraisers’ 

chosen sales qualified as arm’s-length transactions. This doubt was 

not effectively addressed by the appraisers, further undermining an 

assertion that the sales were properly included in the appraisers’ 

comparable-sales analysis. See DSM Realty, Inc. v. Assessors of 

Andover, 391 Mass. 1014 (1984).  

Assuming, arguendo, that the chosen sales had been appropriate 

for comparison with the subject property, the appraisers’ 

presentation was deficient in other respects. When comparable sales 

are used, allowances must be made for various factors which would 

otherwise cause disparities in the comparable property’s sale prices. 

See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, 

Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  "Adjustments 

for differences in the elements of comparison are made to the price 

of each comparable property . . . . The magnitude of the adjustment 

made for each element of comparison depends on how much that 

characteristic of the comparable property differs from the subject 

property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 322 (13th ed., 

2008). 

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted. 

Finally, the appraisers provided no explanation of the method 

used to extract the land value of the two improved sale properties 

presented for comparison with the value of the subject parcel from 

the properties’ overall sales prices, leaving the Board without the 

means to determine if the appraisers’ approach was valid. 



In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain his burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue.      Accordingly, the Board 

issued a decision for the appellee in this appeal.   



   

      THE APPELLATE TAX BOARD 

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

  

A true copy, 

  

Attest:                 ___________ 

       Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$94.69.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Elizabeth Landry (“appellant”) under G.L. c. 59, §§ 11 and 38, for 

fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond and 
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FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 



Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 2 Union Avenue in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,000 square-foot parcel improved with 

a single-family home that has 1,288 square feet of finished living 

area comprised of five rooms, including three bedrooms, as well as 

one full bathroom.  

     The subject property, which is located in a private neighborhood, 

is a waterfront property that offers direct ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $904,900 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $8,654.75.[1]  The assessors 

valued the land component of the subject assessment at $812,400 and 



the dwelling at $92,500.   

The appellant timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors. The appellant’s abatement 

application was denied on or about April 23, 2009, and the appellant 

seasonably filed a Petition Under Formal Procedure with the Board on 

July 16, 2009.  On the basis of the foregoing, the Board found and 

ruled that it had jurisdiction to hear and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of her argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 

appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 



maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellant offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2]  On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is a 0.46-acre property 

with “deeded beach rights. . . close to the waterfront” that was 



sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000. [3]  

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

The appraisers made adjustments to these sales to derive an 

indicated value of $550,000 for the land component of the subject 

property for the fiscal year at 



issue.  The Board, however, found the appraisers’ valuation 

methodology wanting in several respects and, ultimately, lacking the 

credible data necessary to establish the fair cash value of the 

subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms-length transactions.[4]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 



communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited 3 Pigwacket Lane as a comparable sale in the present 

appeal. In their appraisal report, the appraisers stated that, 

compared with the subject property, a waterfront property which has 

direct waterfront views, 3 Pigwacket Lane had a “slightly inferior 

location and lot, however, similar waterviews.” During the course of 

the hearing held by Commissioner Mulhern relating to three non-

waterfront properties in Pease Point,[5]  (the “Pease Point hearing”) 

the appraisers also cited 3 Pigwacket Lane in their comparable-sales 

analysis. In sharp contrast, however, the appraisers then referred to 

the property as having either “limited or no waterviews,” or as 

having no waterviews. These descriptions cannot reasonably be 

reconciled with the description provided in the present appeal. 

Rather, each description appears tailored to support the appraisers’ 

assertion of comparability in the appeal to which it relates, 

evidencing an abject failure to consistently and accurately portray 



the properties incorporated in their comparable-sales analyses.   

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 



a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellant’s counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. She therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 



566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 



fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 



While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent  descriptions 

of the property at 3 Pigwacket Lane, which they offered as a 

comparable sale in both the present appeal and the Pease Point 

hearing. The Board found that these irreconcilable descriptions, 

coupled with the materially different descriptions of the property at 

2 David Street, not only diminished the properties’ probative value 

as indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  



In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.  

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain her burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue.  



Accordingly, the Board issued a decision for the appellee in 

this appeal.   

  

                      THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

  Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$76.30.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5]  The Pease Point properties are located at 6 Avenue A, 12 Avenue 



A, and 20 Avenue A and form part of the group of properties 

consolidated for hearing as discussed in the Introduction section of 

these findings of fact and report.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Elizabeth M. Frank (“appellant”) under G.L. c. 59, §§ 11 and 38, for 

fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 



this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 6 Marston Court in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,250 square-foot parcel improved with 



a single-family home that has 1,560 square feet of finished living 

area comprised of five rooms, including three bedrooms, as well as 

one full bathroom.  

     The subject property, which is located in a private neighborhood, 

is a waterfront property that offers direct ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $985,300 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $9,424.57.[1]  The assessors 

valued the land component of the subject assessment at $812,700 and 

the dwelling at $172,600.   

The appellant timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors on February 2, 2009. On 

April 15, 2009, the assessors offered the appellant a reduction in 

the value of the subject property, which the appellant did not 

accept. The appellant’s abatement application was denied on or about 

May 1, 2009, and the appellant seasonably filed a Petition Under 

Formal Procedure with the Board on July 16, 2009.  On the basis of 

the foregoing, the Board found and ruled that it had jurisdiction to 

hear and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of her argument, the appellant offered the testimony of Ms. Lori 



Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 

appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellant offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 



was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is a 0.46-acre property 

with “deeded beach right... close to the waterfront” that was 

sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000.[3]  

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

The appraisers made adjustments to these sales to derive an 

indicated value of $550,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 



ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms-length transactions.[4]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 



doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited 3 Pigwacket Lane as a comparable sale in the present 

appeal. In their appraisal report, the appraisers stated that, 

compared with the subject property, a waterfront property which has 

direct waterfront views, 3 Pigwacket Lane had a “slightly inferior 

location and lot, however, similar waterviews.” During the course of 

the hearing held by Commissioner Mulhern relating to three non-

waterfront properties in Pease Point,[5]  (the “Pease Point hearing”) 

the appraisers also cited 3 Pigwacket Lane in their comparable-sales 

analysis. In sharp contrast, however, the appraisers then referred to 

the property as having either “limited or no waterviews,” or as 

having no waterviews. These descriptions cannot reasonably be 

reconciled with the description provided in the present appeal. 

Rather, each description appears tailored to support the appraisers’ 

assertion of comparability in the appeal to which it relates, 

evidencing an abject failure to consistently and accurately portray 

the properties incorporated in their comparable-sales analyses.  



The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 



methodology. During examination by appellant’s counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. She therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 



The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 



and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.” 

 Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and 

Reports 2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 



comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent  descriptions 

of the property at 3 Pigwacket Lane, which they offered as a 

comparable sale in both the present appeal and the Pease Point 

hearing. The Board found that these irreconcilable descriptions, 

coupled with the materially different descriptions of the property at 

2 David Street, not only diminished the properties’ probative value 

as indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  

In sum, the Board found that the various and significant flaws 



in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.  

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain her burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue.  



Accordingly, the Board issued a decision for the appellee in 

this appeal.   

  

                      THE APPELLATE TAX BOARD 

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$83.93.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5]  The Pease Point properties are located at 6 Avenue A, 12 Avenue 
A, and 20 Avenue A and form part of the group of properties 

consolidated for hearing as discussed in the Introduction section of 

these findings of fact and report.
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FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at 8 Marston Court in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,200 square-foot parcel improved with 

a cottage elevated on a foundation supported by piers. The cottage 

has 584 square feet of finished living area, comprised of three 

rooms, including one bedroom, as well as one full bathroom. The 



subject property, a waterfront property that offers direct ocean 

views, is located in a private neighborhood.   

For the fiscal year at issue, the assessors valued the subject 

property at $863,600 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $8,259.32.[1]  The assessors 

valued the land component of the subject assessment at $812,400 and 

the improvements at $51,200.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors, which was denied on April 

30, 2009. The appellants seasonably filed a Petition Under Formal 

Procedure with the Board on July 16, 2009.  On the basis of the 

foregoing, the Board found and ruled that it had jurisdiction to hear 

and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 

appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-



Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 



the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is a 0.46-acre property 

with “deeded beach rights. . . close to the waterfront” that was 

sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000. [3]   

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

The appraisers made adjustments to these sales to derive an 

indicated value of $550,000 for the land component of the subject 

property for the fiscal year at 



issue.  The Board, however, found the appraisers’ valuation 

methodology wanting in several respects and, ultimately, lacking the 

credible data necessary to establish the fair cash value of the 

subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arm’s-length transactions.[4]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 



communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited 3 Pigwacket Lane as a comparable sale in the present 

appeal. In their appraisal report, the appraisers stated that, 

compared with the subject property, a waterfront property with direct 

waterfront views, 3 Pigwacket Lane had a “slightly inferior location 

and lot, however, similar waterviews.” During the course of the 

hearing held by Commissioner Mulhern relating to three non-waterfront 

properties in Pease Point,[5]  (the “Pease Point hearing”) the 

appraisers also cited 3 Pigwacket Lane in their comparable-sales 

analysis. In sharp contrast, however, the appraisers then referred to 

the property as having either “limited or no waterviews,” or as 

having no waterviews. These descriptions cannot reasonably be 

reconciled with the description provided in the present appeal. 

Rather, each description appears tailored to support the appraisers’ 

assertion of comparability in the appeal to which it relates, 

evidencing an abject failure to consistently and accurately portray 



the properties incorporated in their comparable-sales analyses.  

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 



a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 



566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 



fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 



While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent  descriptions 

of the property at 3 Pigwacket Lane, which they offered as a 

comparable sale in both the present appeal and the Pease Point 

hearing. The Board found that these irreconcilable descriptions, 

coupled with the materially different descriptions of the property at 

2 David Street, not only diminished the properties’ probative value 

as indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  



In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 

disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue.  



Accordingly, the Board issued a decision for the appellee in 

this appeal.  

  

                      THE APPELLATE TAX BOARD 

  

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$72.39.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 

stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5]  The Pease Point properties are located at 6 Avenue A, 12 Avenue 
A, and 20 Avenue A and form part of the group of properties 

consolidated for hearing as discussed in the Introduction section of 



these findings of fact and report.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Deborah Jackson, Trustee (“appellant”) under G.L. c. 59, §§ 11 and 

38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 
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FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 4 Marston Court in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,000 square-foot parcel improved with 

a cottage that has 600 square feet of finished living area comprised 



of two rooms, including one bedrooms, as well as one full bathroom.  

     The subject property, which is located in a private neighborhood, 

is a waterfront property that offers direct ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $877,200 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $8,389.54.[1] The assessors 

valued the land component of the subject assessment at $812,400 and 

the dwelling at $64,800.   

The appellant timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors. On April 13, 2009, the 

assessors offered the appellant a reduction in the value of the 

subject property, which the appellant did not accept. The appellant’s 

abatement application was denied on or about May 1, 2009, and the 

appellant seasonably filed a Petition Under Formal Procedure with the 

Board on July 16, 2009.  On the basis of the foregoing, the Board 

found and ruled that it had jurisdiction to hear and decide this 

appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of her argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 



appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellant offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 



the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2]  On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is a 0.46-acre property 

with “deeded beach rights. . . close to the waterfront” that was 

sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000. [3]  

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

The appraisers made adjustments to these sales to derive an 

indicated value of $550,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   



     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms-length transactions.[4]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 



Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited 3 Pigwacket Lane as a comparable sale in the present 

appeal. In their appraisal report, the appraisers stated that, 

compared with the subject property, a waterfront property which has 

direct waterfront views, 3 Pigwacket Lane had a “slightly inferior 

location and lot, however, similar waterviews.” During the course of 

the hearing held by Commissioner Mulhern relating to three non-

waterfront properties in Pease Point,[5]  (the “Pease Point hearing”) 

the appraisers also cited 3 Pigwacket Lane in their comparable-sales 

analysis. In sharp contrast, however, the appraisers then referred to 

the property as having either “limited or no waterviews,” or as 

having no waterviews. These descriptions cannot reasonably be 

reconciled with the description provided in the present appeal. 

Rather, each description appears tailored to support the appraisers’ 

assertion of comparability in the appeal to which it relates, 

evidencing an abject failure to consistently and accurately portray 

the properties incorporated in their comparable-sales analyses.  

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 



reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellant’s counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 



undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. She therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 



abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 



market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 



to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent descriptions of 

the property at 3 Pigwacket Lane, which they offered as a comparable 

sale in both the present appeal and the Pease Point hearing. The 

Board found that these irreconcilable descriptions, coupled with the 

materially different descriptions of the property at 2 David Street, 

not only diminished the properties’ probative value as indicators of 

the subject parcel’s value, but substantially undermined the 

appraisers’ credibility.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 



relied upon to estimate the parcel’s value for the fiscal year at 

issue.  

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain her burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue.  



Accordingly, the Board issued a decision for the appellee in 

this appeal.   

  

                      THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

  Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$73.68.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5]  The Pease Point properties are located at 6 Avenue A, 12 Avenue 

A, and 20 Avenue A and form part of the group of properties 



consolidated for hearing as discussed in the Introduction section of 

these findings of fact and report.
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     This is an appeal under the formal procedure, pursuant to G.L. c. 

59, §§ 64 and 65, from the refusal of the Board of Assessors of the 

Town of Norwell (“appellee” or “assessors”) to abate taxes on certain 

real estate in Norwell, owned by and assessed to Maura A. Lareau and 

Gregory J. Lareau (“appellants”) under G.L. c. 59, §§ 11 and 38, for 

fiscal year 2010.   

     Commissioner Scharaffa heard this appeal and was joined in the 

decision for the appellants by Chairman Hammond and Commissioners 

Rose and Chmielinski.   

     These findings of fact and report are made pursuant to a request by 

the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

  



     Maura A. Lareau, pro se, for the appellants. 

  

     Barbara Gingras, assistant assessor, for the appellee. 

  



FINDINGS OF FACT AND REPORT 

On January 1, 2009, the appellants were the assessed owners of a 

parcel of real estate located at 35 Stony Brook Lane in Norwell 

(“subject property”).  The parcel contained approximately 6.57 acres 

of land and was improved with a single-family residence containing 

2,906 square feet of living area, as well as a storage shed.  For 

fiscal year 2010, the assessors valued the subject property at 

$1,095,700 and assessed a tax thereon, at the rate of $12.75 per 

thousand, in the total amount of $14,351.04, which the appellants 

timely paid without incurring interest.[1] On January 27, 2010, in 

accordance with G.L. c. 59, § 59, the appellants timely filed an 

abatement application with the assessors.  On April 4, 2010, the 

assessors denied the appellants’ abatement request.  The appellants 

seasonably filed an appeal with the Board on June 22, 2010.  On the 

basis of these facts, the Board found and ruled that it had 

jurisdiction over the instant appeal. 

At the hearing of this appeal, Maura Lareau testified on behalf 

of the appellants.  She contended that their property was overvalued 

because the assessors had placed too high a value on both the land 

and building portions of their assessment.[2]  Ms. Lareau introduced a 

prepared statement that detailed her contentions concerning the 

subject property’s value, together with charts to compare the 

relevant features of the subject property with those of purportedly 

comparable properties, as well as the property record cards for those 



properties.  Ms. Lareau’s opinion of the subject property’s fair 

market value, according to the abatement application that she 

submitted to the assessors, was $720,640.  The assessors introduced 

the requisite jurisdictional documents and a comparable-sales 

analysis comparing the subject property with three purportedly 

comparable properties, together with the property record cards. 

The subject property was located on Stony Brook Lane, a one-lane 

dirt private way.  Stony Brook Lane ran through the subject property 

and provided access to eight properties, including the subject 

property.  As a private way, it was maintained at the owners’ 

expense.  Four of the properties on Stony Brook Lane had river 

frontage and direct river access with docks or piers and the other 

four, including the subject property, did not. 

The subject property was a 6.57-acre parcel comprised of a one-

acre main site plus 5.57 acres of excess land, which was marshland 

and under conservation restrictions.  The subject property had 

frontage only along a segment of Stony Brook that flowed into the 

North River and which ran dry during low tide.  Ms. Lareau claimed 

that a neighboring property obstructed their view of the North 

River.  The subject property also did not have a dock or pier.  The 

assessors valued the subject property’s main site at $640,300, its 

excess acreage at $44,200, the subject residence at $398,100, and 

outbuilding, yard and extra building items at $13,100, for a total 

assessment of $1,095,700 for the fiscal year at issue. 



The subject residence, built in 1979, was a “conventional”-

style, two-story, single-family home.[3]  The assessors’ property 

record card for the subject property reported that it contained 2,906 

square feet of living space with six rooms,[4] including three 

bedrooms, as well as two full modern-styled bathrooms, one of which 

had a whirlpool tub, and one half bathroom.  The residence featured 

what the assessors classified as an “above-average” kitchen, an open-

concept main living area with a cathedral ceiling and fireplace, plus 

two additional fireplaces.  The residence’s interior walls were 

primarily painted sheetrock, and the floors were hardwood.  The 

residence had an oil-fired, forced hot water heating system, and it 

was equipped with central air conditioning.   

The exterior of the residence had wood clapboard and shingle 

siding, and the roof had asphalt shingles.  A 912-square-foot garage 

was attached to the house as part of the first floor.  The house also 

had a 568-square-foot deck, a 768-square-foot unfinished attic, and a 

1,152-square-foot crawl space under one-third of the house, 

accessible only from the outside.  In 2001, the appellants completed 

an approximately $300,000 renovation and addition.  The assessors 

rated the residence as in “excellent” overall condition.  In addition 

to the residence, a storage shed was located on the subject 

property.   

Ms. Lareau contended that the total assessed value of the 

subject property, including both the land and the building 



components, exceeded the fair market value of the subject property.  

First, she claimed that the scarcity and desirability of riverfront 

properties in Norwell, particularly those with a pier or dock, should 

have yielded fair market values for those properties that greatly 

exceeded the fair market value of the subject property, which lacked 

those attributes.  However, in Ms. Lareau’s opinion, the subject 

property’s land component was being assessed as if it had those 

attributes.   

To support her contention, Ms. Lareau submitted several charts, 

with accompanying property record cards, comparing the assessed land 

value per square foot of the primary lot for the subject property and 

neighboring properties in Norwell.  One chart compared five 

riverfront properties in Norwell, including three nearby riverfront 

properties:  80 Old Meeting House Lane; 82 Old Meeting House Lane; 

and 89 King’s Landing.  According to this chart, the subject 

property’s primary lot assessment of $2.39 per square foot exceeded 

the per-square-foot values of all three of these neighboring 

comparable properties, and was nearly identical to the $2.38-per-

square-foot assessment of the primary lot assessment for 116 Old 

Meeting House Lane, a property with both river frontage and river 

access by means of a private pier.   

A second chart compared the assessed land value per square foot 

of the subject property with a nearby purportedly comparable 

property, 124 Old Meeting House Lane, which like the subject was one 

property removed from the North River and thus had a similar 



proximity to the river.  However, unlike the subject property, 124 

Old Meeting House Lane had access to the river via a deeded 

easement.  According to this chart, the subject property’s 286,189 

square feet (6.57 acres) of land –- 242,629 square feet (5.57 acres) 

of which was marsh land and under conservation restriction – was 

being assessed at $640,300 while the 387,284 square feet (8.89 acres) 

of land at 124 Old Meeting House Lane was being assessed much lower 

at $335,700, despite the fact that that property had deeded access 

rights to the North River.   

Three other charts comparing purportedly comparable properties 

with each other demonstrated that the primary lots’ per-square-foot 

assessments for properties with river frontage and river access -- a 

pier or dock or deeded rights -- were higher than primary-lot 

assessments for those properties that lacked such frontage and 

access.[5]  Another chart comparing 89 King’s Landing, another nearby 

riverfront property, with the subject property revealed that that 

property’s land assessment of $665,900 for 8.5 acres of land was 

considerably lower than the subject’s property’s assessment of 

$684,500 for 6.57 acres of land, 5.57 acres of which were marshland 

and under conservation restrictions. 

Next, Ms. Lareau challenged the building portion of the subject 

assessment.  In particular, she challenged the assessors’ rating of 

the subject home as in “excellent” condition, explaining that even 

though the subject home had been renovated in 2001, the appliances 



were from Sears department store, the bathroom vanities and cabinets 

were not real wood, and that the home had been “subject to normal 

wear and tear” since the 2001 renovation from the appellants living 

in the subject home year round, together at all times with “at least 

one 80 pound dog.”  She also challenged the subject-kitchen’s “above 

average” rating by the assessors.  She characterized the kitchen as 

“average,” because it had an “off the rack” stock Formica countertop 

and did not include custom cabinetry or stainless steel appliances.  

   

Ms. Lareau submitted a chart comparing the assessed value per 

square foot of the subject home with four other neighboring homes 

along North River, each of which was a riverfront property.  

According to this chart, the subject home had the highest assessed 

value per square foot compared to each of the neighboring riverfront 

properties.  Ms. Lareau also submitted numerous photos of the 

interior of 64 Stony Brook Lane, supposedly in “good” condition 

according to the assessors, to demonstrate that this neighboring home 

was far superior to its “good” rating and to the subject home.  

Accordingly, Ms. Lareau concluded, the subject home, which was rated 

as “excellent” on its property record card, was being assessed at a 

premium compared with its neighboring homes.  

Barbara Gingras, the assistant assessor, testified in defense of 

the subject assessment.  In addition to the requisite jurisdictional 

documents, Ms. Gingras presented a comparable-sales analysis using 

three purportedly comparable properties located in Norwell that did 



not have a riverfront location, river access or an unobstructed river 

view:  35 Harbor Lane; 160 Riverside Drive; and 197 Riverside Drive.  

The sale dates ranged from January 25, 2008 through October 28, 2008, 

the land areas ranged from 1.01 acres to 1.56 acres, the square foot 

living areas ranged from 2,838 square feet to 3,240 square feet, and 

each of the comparable homes were rated “Good +10” according to the 

assessors’ records.  None of these purportedly comparable properties 

was located in the same neighborhood as the subject property.  After 

adjustments, Ms. Gingras’ comparables yielded adjusted-sale prices 

ranging from $1,128,900 to $1,141,000.  However, her net adjustments 

to these purportedly comparable properties -- for factors including 

time of sale, condition of home, and condition of land –- ranged from 

$255,000 to $356,000.  Most notable were Ms. Gingras’ adjustments to 

land -- ranging from $298,200 to $303,200 -- which she claimed 

accounted for the subject property’s “view.” 

On the basis of the evidence presented in this appeal, the Board 

found that Ms. Lareau sufficiently demonstrated, through her 

comparable-assessment analysis, that the subject property –- which 

lacked a riverfront location, riverfront access, and an unobstructed 

river view -- was being assessed comparably with properties in her 

vicinity that did have these coveted features and were, therefore, 

superior to the subject property.     

Moreover, Ms. Lareau demonstrated that the subject residence was also being assessed at a premium.  

The assessors classified the subject residence as in “excellent” condition, despite the fact that the 

residence lacked many high-end features like custom cabinetry and commercial-grade, stainless steel 

appliances and was inferior to 64 Stony Brook Lane’s residence, which the assessors rated as “good.”  



The Board found that Ms. Lareau proved that the subject property’s assessment exceeded its fair market 

value.  

Ms. Gingras’ comparable-sales analysis, however, used properties 

which were not located in the subject property’s neighborhood and 

which required adjustments in excess of $255,000.  These adjustments 

translated into a range of 29% to 45% of the comparables’ sales 

prices, thus demonstrating the properties’ lack of comparability to 

the subject property.  The Board thus found that Ms. Gingras’ 

evidence was not as persuasive as the appellants’ and therefore 

failed to support the subject assessment.   

The Board found and ruled that the appellants met their burden 

of proving that the subject assessment as a whole, including both the 

land and the building components, exceeded the fair market value of 

the subject property.  Based on the evidence presented, the Board 

found a fair market value of $900,000 for the subject property, which 

was $195,000 less than its assessed value of $1,095,000.  

Accordingly, the Board issued a decision for the appellant and 

granted an abatement of $2,570.04.[6]   

  

OPINION 

“All property, real and personal, situated within the 

commonwealth . . . shall be subject to taxation.” G.L. c. 59, § 2.  

The assessors are required to assess real estate at its fair cash 

value determined as of the first day of January of each year.  G.L. 

c. 59, §§ 2A, 38.  Fair cash value is defined as the price on which a 



willing seller and a willing buyer in a free and open market will 

agree if both of them are fully informed and under no compulsion.  

Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

     The appellant has the burden of proving that the subject property 

has a lower fair market value than the value assessed. “‘The burden 

of proof is upon the petitioner to make out its right as [a] matter 

of law to [an] abatement of the tax.’” Schlaiker v. Assessors of 

Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 

Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he 

board is entitled to ‘presume that the valuation made by the 

assessors [is] valid unless the taxpayers . . . prov[e] the 

contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 

598 (1984) (quoting Schlaiker, 365 Mass. at 245).   

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric, 393 Mass. at 600 (quoting Donlon v. 

Assessors of Holliston, 389 Mass. 848, 855 (1983)).  General Laws c. 

58A, § 12B further provides that “at any hearing relative to the 

assessed fair cash valuation or classification of property, evidence 

as to fair cash valuation or classification of property at which 

assessors have assessed other property of a comparable nature or 

class shall be admissible.”  Chouinard v. Assessors of Natick, Mass. 



ATB Findings of Fact and Reports 1998-299, 307-308 (citing Garvey v. 

Assessors of West Newbury, Mass. ATB Findings of Fact and Reports 

1995-129, 135-36; Swartz v. Assessors of Tisbury, Mass. ATB Findings 

of Fact and Reports 1993-271, 279-80).  “The introduction of ample 

and substantial evidence in this regard may provide adequate support 

for . . . abatement.”  Id.   

     In the present appeal, the appellants offered affirmative evidence, including photographs and 

property record cards, and compiled a comparable-assessment analysis which exposed the flaws of, and 

thus undermined, the assessors’ valuation.  Particularly, the Board found that the appellants’ 

comparable-assessment analysis, which utilized properties in the immediate vicinity of the subject 

property, sufficiently demonstrated that the subject property was being assessed comparably with 

superior properties in the neighborhood that were located on the river, had riverfront access, and had an 

unobstructed river view, coveted features which the subject property lacked.  The appellants also 

offered evidence to demonstrate that the subject property’s 286,189 square feet of land was being 

assessed at $640,300, while the 387,284 square feet of land at 124 Old Meeting House Lane -- a nearby 

comparable property that was similarly situated as the subject property -- was being assessed at 

$335,700, despite the fact that this comparable property had deeded access rights to the North River, 

which the subject property lacked.   

Moreover, the appellants offered evidence to discredit the appellee’s rating of the subject residence as 

in “excellent” condition, despite the fact that the residence had not been renovated since 2001 and 

lacked many high-end features such as custom cabinetry and commercial-grade, stainless steel 

appliances.   

To support the subject assessment, the assessors offered a comparable-sales analysis utilizing 

purportedly comparable properties which were not located in the subject’s neighborhood and which 

required adjustments between 29% and 45% of their sales prices, thus demonstrating their lack of 

comparability with the subject property.   

On the basis of the evidence, the Board found and ruled that the appellants met their burden of proving 

a fair market value lower than the value assessed by the appellee for the fiscal year at issue.  The Board 

accordingly found and ruled that the fair market value of the subject property for the fiscal year at issue 

was $900,000, a value that reflected its fair cash value as compared with its surrounding properties, 

particularly the properties with premium riverfront locations, riverfront access, and unobstructed river 

views. 

The Board need not specify the exact manner in which it arrived at its valuation.  Jordan Marsh v. 

Assessors of Malden, 359 Mass. 196, 110 (1971).  The fair cash value of property cannot be proven 

with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.”  

Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. 60, 72 (1941).  “The credibility of 

witnesses, the weight of evidence, and inferences to be drawn from the evidence are matters for the 

[B]oard.”   Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 

(1977). 

Based on the evidence presented, the Board found and ruled that the appellants met their burden of 



proving that the subject property's assessment was excessive.  After considering the evidence of 

comparable assessments, the Board found that the subject property was being assessed comparably 

with riverfront properties.  Because the subject property was not a riverfront property and did not have 

river access or an unobstructed river view, and because the subject home was not in “excellent” 

condition, as reported by the assessors, the Board found and ruled that the subject property’s assessed 

value was excessive.  The Board therefore found and ruled that the subject property’s fair market value 

was $900,000 for the fiscal year at issue.   

Accordingly, the Board decided this appeal for the appellants and granted an abatement in the amount 

of $2,570.04. 

                        THE APPELLATE TAX BOARD 

  

  

                   By: ___________________________________ 

                       Thomas W. Hammond, Jr., Chairman 

  

  

A true copy, 

  

Attest: ____________________________ 

        Clerk of the Board 

  

 
 

[1] This amount includes a Community Preservation Act (“CPA”) 

surcharge of $380.86.

[2]  While the appellants also cited “disproportion” in their 

Petition, they essentially argued only overvaluation.  Their evidence 

did not come close to establishing a widespread intentional scheme of 

disproportionate assessment perpetrated by the assessors.  See Brown 

v. Assessors of Brookline, 43 Mass. App. Ct. 327, 332 (1997) and the 

discussion of disproportionate assessment in the following Opinion 

section of these findings.  

[3] The appellants describe the subject residence as being about 2/3 
Cape style and about 1/3 two-story Colonial style.

[4] The appellants dispute this measurement, claiming that the 

subject residence actually contained 2,896 square feet of living 

space.

[5] Chart 2 compared the subject property with 124 Old Meeting House 
Lane; Chart 2a compared the subject property with 64 Stony Brook 



Lane; Chart 2b compared 124 Old Meeting House Lane with 116 Old 

Meeting House Lane; and Chart 3 compared 89 King’s Landing with 124 

Old Meeting House Lane. 

[6]  This abatement includes the CPA surcharge.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Donald Middleton and Genia Griffiths (“appellants”) under G.L. c. 59, 

§§ 11 and 38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond, and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 



this appeal. 

  

Patricia A. McArdle, Esq., for the appellants. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at 2 West Silver Shell Avenue 

in the Crescent Beach section of Mattapoisett (“subject property”).  

The subject property consists of a 1.09 acre-parcel improved with a 



two-story single-family dwelling that has 2,593 square feet of 

finished living area. The dwelling features four bedrooms, as well as 

three full bathrooms. The subject property, a waterfront property 

that offers direct ocean views, is located in a private 

neighborhood.   

For the fiscal year at issue, the assessors valued the subject 

property at $1,267,900 and assessed a tax thereon at the rate of 

$9.48 per thousand, in the total amount of $12,130.41.[1]  The 

assessors valued the land component of the subject assessment at 

$927,200 and the improvements at $340,700.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors.  On April 15, 2009, the 

assessors offered the appellants a reduction in the value of the 

subject property, which the appellants did not accept. The appellants 

seasonably filed a Petition Under Formal Procedure with the Board on 

July 16, 2009.  On the basis of the foregoing, the Board found and 

ruled that it had jurisdiction to hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 



appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 



the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

  

1. 15 Holly Lane, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on May 

16, 2008 for $700,000.  

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, also one-quarter acre in size, that was sold on August 

17, 2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

“considered inferior both in location and waterviews . . . 

ha[ving] several easements” that was sold on December 11, 2008 

for $550,000.    

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

  

The appraisers made adjustments to these sales to derive an 

indicated value of $750,000 for the land component of the subject 

property for the fiscal year at issue.  The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 



ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arm’s-length transactions.[3]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 



doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

In sum, the Board found that the significant flaws in the 

appraisers’ valuation methodology compelled the conclusion that the 

appraisers provided scant credible evidence of the subject property’s 

land value and therefore could not be relied upon to estimate that 

value or, in turn, the subject property’s value for the fiscal year 

at issue.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 



that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 



the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 



information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 



in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     On balance, the Board found that the significant flaws in the 

appraisers’ valuation methodology inexorably led to its conclusion 

that the appraisers provided scant credible evidence of the subject 

parcel’s fair cash value. This evidence could not be relied upon to 

estimate the parcel’s value for the fiscal year at issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 



General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 

disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue. 

Accordingly, the Board issued a decision for the appellee in this 

appeal.  

  

                      THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

A true copy, 

  

Attest:                 ________ 

        Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$110.72.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Edward Ruel, Jr. (“appellant”) under G.L. c. 59, §§ 11 and 38, for 

fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond, and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  



Patricia A. McArdle, Esq., for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 2 Beach Street in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 4,623 square-foot parcel improved with 

a single-family home that has 1,575 square feet of finished living 

area comprised of five rooms, including two bedrooms, as well as two 

full bathrooms.  



     The subject property, which is located in a private neighborhood, 

is a waterfront property that offers direct ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $742,700 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $7,101.73.[1]  The assessors 

valued the land component of the subject assessment at $598,500 and 

the dwelling at $144,200.   

The appellant timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors on January 30, 2009. The 

appellant’s abatement application was denied on or about April 27, 

2009, and the appellant seasonably filed a Petition Under Formal 

Procedure with the Board on July 16, 2009.  On the basis of the 

foregoing, the Board found and ruled that it had jurisdiction to hear 

and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of his argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 

appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 



Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellant’s 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellant offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 



on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

  

1. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000.[3] [4]  

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

“considered inferior in waterviews . . . hav[ing] several 

easements” that was sold on December 11, 2008 for $550,000.   

  

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  

  

The appraisers made adjustments to these sales to derive an 

indicated value of $500,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 



property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms-length transactions.[5] Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 



value. 

     Moreover, the Board was influenced by glaring inconsistencies in 

the appraisers’ presentations. Specifically, as indicated above, the 

appraisers cited 3 Pigwacket Lane as a comparable sale in the present 

appeal. In their appraisal report, the appraisers stated that, 

compared with the subject property, a waterfront property which has 

direct waterfront views, 3 Pigwacket Lane had a “slightly inferior 

location and lot, however, similar waterviews.” During the course of 

the hearing held by Commissioner Mulhern relating to three non-

waterfront properties in Pease Point,[6]  (the “Pease Point hearing”) 

the appraisers also cited 3 Pigwacket Lane in their comparable-sales 

analysis. In sharp contrast, however, the appraisers then referred to 

the property as having either “limited or no waterviews,” or as 

having no waterviews. These descriptions cannot reasonably be 

reconciled with the description provided in the present appeal. 

Rather, each description appears tailored to support the appraisers’ 

assertion of comparability in the appeal to which it relates, 

evidencing an abject failure to consistently and accurately portray 

the properties incorporated in their comparable-sales analyses.   

The Board found that the cited disparities in the descriptions 

of 3 Pigwacket Lane not only diminished the property’s probative 

value as an indicator of the subject parcel’s value, but 

substantially undermined the appraisers’ credibility.  

Finally, the comparability of at least two of the appraisers’ 



chosen properties was questionable. The subject property was 

approximately one-tenth of an acre in size and the properties at 3 

Pigwacket lane and 2 David Street were 1.50 acres and 3.04 acres, 

respectively, many times the size of the subject property. Such 

significant differences substantially undermine an assertion of 

comparability.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellant’s counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 



that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. He therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 



the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 



information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 



in turn, if their indicated vale for the subject parcel was 

justified. Moreover, the comparability of a least two of the 

appraisers’ chosen properties was questionable, further diminishing 

the probative value of the appraisers’ comparable-sales analysis.  

The evidence presented also cast substantial doubt on whether 

the appraisers’ chosen sales qualified as arm’s-length transactions. 

This doubt was not effectively addressed by the appraisers, 

undermining an assertion that the sales were properly included in the 

appraisers’ comparable-sales analysis. See DSM Realty, Inc. v. 

Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent  descriptions 

of the property at 3 Pigwacket Lane, which they offered as a 

comparable sale in both the present appeal and the Pease Point 

hearing. The Board found that these irreconcilable descriptions not 

only diminished the properties’ probative value as indicators of the 

subject parcel’s value, but substantially undermined the appraisers’ 

credibility.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.  

A taxpayer does not establish the right to an abatement merely 



by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain his burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue. Accordingly, the Board issued a 

decision for the appellee in this appeal.   

                      THE APPELLATE TAX BOARD 

   

  

  

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 



  

Attest:                 ___________ 

   Clerk of the Board 

  

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 
$60.93.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Although the appraisal report relating to this appeal referenced 
2 Pigwacket Lane in its “Summary of Sales” section, several other 

reports, which had been prepared by the appraisers for other appeals 

consolidated for hearing as discussed in the Introduction section of 

these findings of fact and report, cited 3 Pigwacket Lane. Each of 

these reports listed a sale price, sale date and parcel size 

identical to those indicated for 2 Pigwacket Lane in the present 

appeal. Consequently, the Board inferred that the appraisers intended 

to cite 3 Pigwacket Lane as a comparable sale in the this appeal. 

[4] Ms. Carroll-Melker and the appraisal report to which she referred 

stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[5] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[6]  The Pease Point properties are located at 6 Avenue A, 12 Avenue 
A, and 20 Avenue A, and form part of the group of properties included 

in the consolidated appeals.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Margaret Sime (“appellant”) under G.L. c. 59, §§ 11 and 38, for 

fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond, and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq., for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 



  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 1 Bay Street in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 3,720 square-foot parcel improved with 

a cottage on an elevated foundation that has 220 square feet of 

finished living area comprised of two rooms, including one bedroom, 

as well as one full bathroom.  

     The subject property, which is located in a private neighborhood, 

is a waterfront property that offers direct ocean views.   



For the fiscal year at issue, the assessors valued the subject 

property at $715,000 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $6,836.50.[1]  The assessors 

valued the land component of the subject assessment at $689,500 and 

the dwelling at $25,500.   

The appellant timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59,     § 59, timely filed 

an abatement application with the assessors on February 2, 2009. On 

April 29, 2009, the assessors offered the appellant a reduction in 

the value of the subject property, which the appellant declined. The 

appellant seasonably filed a Petition Under Formal Procedure with the 

Board on July 16, 2009.  On the basis of the foregoing, the Board 

found and ruled that it had jurisdiction to hear and decide this 

appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of her argument, the appellant offered her own testimony as well as 

that of Ms. Lori Carroll-Melker, a certified residential real estate 

appraiser whom the Board qualified as an expert in residential real 

estate appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-



Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellant offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 



the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

1. 20 Oliver Street, Mattapoisett, is        a 0.46-acre 

property with “deeded beach     rights . . . close to the 

waterfront” that was sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000.[3]  

   

4. 2 David Street, Mattapoisett, is a property with “water 

views and water access,” 0.28-acre in size, that was sold 

on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $475,000 for the land component of the subject 

property for the fiscal year at 



issue.  The Board, however, found the appraisers’ valuation 

methodology wanting in several respects and, ultimately, lacking the 

credible data necessary to establish the fair cash value of the 

subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms- 



length transactions.[4]  Having acknowledged that she was aware that 

the properties had been “coded out,” Ms. Carroll-Melker stated that 

she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited          3 Pigwacket Lane as a comparable sale in 

the present appeal. In their appraisal report, the appraisers stated 

that, compared with the subject property, which abuts a waterfront 

parcel owned by the appellants and which has direct waterfront views, 

3 Pigwacket Lane had a “slightly inferior location and lot, however, 

similar waterviews.” During the course of the hearing held by 

Commissioner Mulhern relating to three non-waterfront properties in 

Pease Point,[5]  (the “Pease Point hearing”) the appraisers also 

cited 3 Pigwacket Lane in their comparable-sales analysis. In sharp 

contrast, however, the appraisers then referred to the property as 



having either “limited or no waterviews,” or as having no waterviews. 

These descriptions cannot reasonably be reconciled with the 

description provided in the present appeal. Rather, each description 

appears tailored to support the appraisers’ assertion of 

comparability in the appeal to which it relates, evidencing an abject 

failure to consistently and accurately portray the properties 

incorporated in their comparable-sales analyses.  

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as having 

“waterviews and water access.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 



estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

Ms. Sime testified in detail about the subject property, with 

particular emphasis on a drainage pipe that runs under the property 

abutting the subject property and damage to the subject property 

caused by overflow from the pipe as well as general water 

accumulation during storm surges. Ms. Sime also presented photographs 

depicting erosion damage on the subject property that she stated she 

had repaired. Ms. Sime did not, however, establish that water damage 

presented an ongoing problem that diminished the value of the subject 

property. Indeed, the photographs illustrating erosion damage were 

dated March of 2001, almost seven years before the relevant 

assessment date. During cross examination, Ms. Sime acknowledged that 

this damage had not recurred since 2001.  

Ms. Sime also presented two charts illustrating total assessed 

values as well as land values for more than thirty waterfront 

properties in the Crescent Beach area. These charts indicated that 

the land values of the properties, which included the subject 

property, rose dramatically from fiscal year 2008 to fiscal year 2009 

and then dropped, to a lesser degree, in fiscal year 2010. While the 

increases in value were striking, they did not serve to establish the 

fair cash value of the subject property’s parcel or indicate that the 

subject property had been overvalued. 

Finally, Ms. Sime testified that, having received the subject 



property’s assessment for the fiscal year at issue, she and her 

husband sought counsel from a realtor regarding the property’s fair 

cash value. Ms. Sime stated that the realtor reviewed several 

purportedly comparable properties and concluded that the value of the 

subject property was approximately $500,000 for the fiscal year at 

issue.[6] The realtor’s report, if one existed, was not offered for 

examination. Nor did the realtor appear at the hearing of the appeal 

to testify in support of his valuation. Consequently, the Board gave 

no weight to Ms. Sime’s testimony as it related to the realtor’s 

valuation.    

While Ms. Sime offered evidence relating to the subject property 

as well as the assessed values of numerous nearby properties, her 

submissions did not provide probative credible evidence of the 

subject property’s fair cash value for the fiscal year at issue. The 

Board, therefore, could not afford substantial weight to Ms. Sime’s 

testimony.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 



provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. She therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 



abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 



market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.” 

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 



to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent descriptions of 

the property at 3 Pigwacket Lane, which they offered as a comparable 

sale in both the present appeal and the Pease Point hearing. The 

Board found that these irreconcilable descriptions, coupled with the 

materially different descriptions of the property at       2 David 

Street, not only diminished the properties’ probative value as 

indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 



relied upon to estimate the parcel’s value for the fiscal year at 

issue. Similarly, the Board found that Ms. Sime’s testimony, while 

illustrative of historic erosion damage to the subject property and 

trends in the assessed values of nearby properties, lacked the 

information necessary to establish the fair cash value of the subject 

property.   

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellant failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellant disputed 

only that portion of the assessment, the Board found and ruled that 

the appellant failed to sustain her burden of demonstrating that the 

subject property’s overall assessed value exceeded its fair cash 

value for the fiscal year at issue.         Accordingly, the Board issued 

a decision for the appellee in this appeal.   



                       

  THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

       Clerk of the Board 

  

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$58.30.

[2]  The Board noted the appraisers’ failure to inspect either the 
subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5] The Pease Point properties are located at 6 Avenue A, 12 Avenue 
A, and 20 Avenue A and form part of the group of properties 

consolidated for hearing as discussed in the Introduction section of 

these findings of fact and report.



[6] Ms. Sime noted that she disagreed with the realtor’s valuation 

and that she believed the fair cash value of the subject property was 

far less than $500,000.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Robert J. and Gina M. McCullough (“appellants”) under G.L. c. 59, §§ 

11 and 38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond, and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 



this appeal. 

  

Patricia A. McArdle, Esq., for the appellants. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at 0 Union Avenue in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 4,792 square-foot vacant parcel 



located across Union Avenue from several waterfront properties. The 

appellants and the assessors agreed that the subject property is not 

buildable as a matter of right.     

For the fiscal year at issue, the assessors valued the subject 

property at $28,300, and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $268.28.    

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors on January 28, 2009.  On 

April 25, 2009, the assessors denied the appellants’ abatement 

application. The appellants seasonably filed a Petition Under Formal 

Procedure with the Board on July 16, 2009.  On the basis of the 

foregoing, the Board found and ruled that it had jurisdiction to hear 

and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue. In support of their 

argument, the appellants offered the testimony of Ms. Lori Carroll-

Melker, a certified residential real estate appraiser whom the Board 

qualified as an expert in residential real estate appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker acknowledged that her name did not appear on the original 

appraisal report relating to this appeal, which had been submitted to 



the assessors prior to the hearing of the appeal. She maintained, 

however, that the absence of her signature was an oversight, and that 

she had participated in all facets of the report’s preparation with 

her mother, Ms. Carol A. Carroll, who had signed the original 

appraisal report and served as principal of the Carroll Appraisal 

Company. The appellants offered into evidence a revised version of 

the original report signed by Ms. Carroll-Melker as well 

as  Ms. Carroll (together, “the appraisers”).   On the basis of Ms. 

Carroll-Melker’s testimony regarding her participation in the 

preparation of the appraisal report, which the Board found credible, 

the Board allowed the report to be entered into evidence. 

     The appraisal report reflects a value for the subject property of 

$14,000.00, derived under the “Sales Comparison Approach.” The 

report, however, does not list any of the sale properties that were 

used to arrive at the subject property’s indicated value. During her 

testimony, Ms. Carroll-Melker confirmed that she had employed a 

sales-comparison methodology to value the subject property. She 

further stated that the appraisers had based their opinion of value 

“on other nonbuildable lots that I found that sold through either MLS 

or Banker and Tradesman,” ultimately employing a median price of 

approximately three dollars per square foot. The appraisers did not 

indicate if any adjustments were made to their claimed comparable 

properties.  

     Lacking any information whatsoever regarding the appraisers’ 



purportedly comparable properties, the Board had no means to 

determine if the appraisers’ valuation methodology was valid. The 

Board, therefore, found that the appraisers’ methodology was of 

minimal probative value and could not be relied upon to estimate the 

subject property’s fair cash value for the fiscal year at issue.   

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole who explained, generally, that the 

subject property’s assessed value was arrived at by applying factors 

that formed part of the town’s overall valuation methodology.   

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide probative credible evidence of 

the subject property’s fair cash value for the fiscal year at issue. 

They therefore failed to demonstrate that the property’s assessed 

value exceeded its fair cash value. Further, the identified elements 

of the assessors’ valuation methodology did not support a finding of 

overvaluation. Accordingly, the Board issued a decision for the 

appellee in this appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 



566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property was overvalued. The Board, however, found that 

the appellants failed to present probative credible evidence of 

overvaluation. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 



Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 



found that the appraisers’ methodology was woefully lacking. Not only 

did the appraisers fail to indicate what adjustments, if any, were 

made to their purportedly comparable properties, but they did not 

identify a single one of the properties. For reasons which need not 

be specified in detail, in the absence of such information, the Board 

could not make a judgment as to the validity of the appraisers’ 

valuation methodology. The Board therefore found and ruled that the 

appraisers’ methodology was of minimal probative value and, in turn, 

the appellants failed to sustain their burden of demonstrating that 

the subject property’s assessed value exceeded its fair cash value 

for the fiscal year at issue.  

Accordingly, the Board issued a decision for the appellee in 

this appeal.  

  

  

                      THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Robert J. and Gina M. McCullough (“appellants”) under G.L. c. 59, §§ 

11 and 38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond, and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 



  

Patricia A. McArdle, Esq., for the appellants. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 
properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at 12 Union Avenue in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 10,000 square-foot parcel improved 

with a single-family dwelling that has 1,149 square feet of finished 



living area. The dwelling has five rooms including three bedrooms, as 

well as one full bathroom. The subject property, a waterfront 

property that offers direct ocean views, is located in a private 

neighborhood.   

For the fiscal year at issue, the assessors valued the subject 

property at $908,100 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $8,685.40.[1]  The assessors 

valued the land component of the subject assessment at $821,800 and 

the improvements at $86,300.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59, § 59, timely filed an 

abatement application with the assessors on January 28, 2009.  On 

April 25, 2009, the assessors denied the appellants’ abatement 

application. The appellants seasonably filed a Petition Under Formal 

Procedure with the Board on July 16, 2009.  On the basis of the 

foregoing, the Board found and ruled that it had jurisdiction to hear 

and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser whom 

the Board qualified as an expert in residential real estate 

appraisal.  



     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 



comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  

  

1. 15 Holly Lane, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on May 

16, 2008 for $700,000.  

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, also one-quarter acre in size, that was sold on August 

17, 2007 for $690,000. 

  

3. 5 Seabreeze Lane, Mattapoisett, is a 3.04-acre property 

“considered inferior both in location and waterviews . . . 

ha[ving] several easements” that was sold on December 11, 2008 

for $550,000.    

   

4. 2 David Street, Mattapoisett, is a property with “water 

views and water access,” 0.28-acre in size, that was sold 

on June 9, 2008 for $590,000. 

  

  

The appraisers made adjustments to these sales to derive an 

indicated value of $600,000 for the land component of the subject 

property for the fiscal year at issue.  The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   



     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arm’s-length transactions.[3]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 

communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 



Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

In sum, the Board found that the significant flaws in the 

appraisers’ valuation methodology compelled the conclusion that the 

appraisers provided scant credible evidence of the subject property’s 

land value and therefore could not be relied upon to estimate that 

value or, in turn, the subject property’s value for the fiscal year 

at issue.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 



assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 



In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 



(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated vale for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 



whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     On balance, the Board found that the significant flaws in the 

appraisers’ valuation methodology inexorably led to its conclusion 

that the appraisers provided scant credible evidence of the subject 

parcel’s fair cash value. This evidence could not be relied upon to 

estimate the parcel’s value for the fiscal year at issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)). Having 

concluded that the appellants failed to demonstrate that the subject 

property’s land was overvalued, and given that the appellants 



disputed only that portion of the assessment, the Board found and 

ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue. 

Accordingly, the Board issued a decision for the appellee in this 

appeal.  

                      THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 
$76.61.

[2]  The Board noted the appraisers’ failure to inspect either the 

subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe a parcel’s physical 

attributes and make relevant comparisons.

[3] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal originally filed under the informal procedure, 

pursuant to G.L. c. 58A, § 7A and G.L. c. 59,       §§ 64 and 65, 

from the refusal of the Board of Assessors of the Town of Seekonk 

(the “appellee” or “assessors”) to abate taxes on certain real estate 

located in the Town of Seekonk owned by and assessed to William T. 

and Eleonora Rezek (the “appellants” or “Inn owners”) under G.L. c. 

59, § 11 and 38, for fiscal year 2010.[1] 

                Commissioner Scharaffa heard the appeal and was joined by 

Chairman Hammond and Commissioners Egan and Mulhern in the decision 

for the appellee. 

     These findings of fact and report are made pursuant to a request by 

the appellants under G.L. c. 58A, § 13 and         831 CMR 1.32. 

     Eleonora Rezek, pro se, for the appellants. 

  

     Theodora Gabriel, Town Assessor, for the appellee. 



  

  

  

FINDINGS OF FACT AND REPORT 
On January 1, 2009, the appellants were the assessed owners of 

an improved parcel of real estate located at 120 Jacob Street in the 

Town of Seekonk, which they operate as a bed and breakfast or inn 

(the “subject property” or the “Inn”).  The subject property was 

identified for assessing purposes on map 17, as parcel 124.  For 

fiscal year 2010, the assessors valued the subject property at 

$925,900, allocating $212,000 to the land and $713,900 to the 

improvements.  The assessors classified the subject property as being 

one-half residential and one-half commercial.  After applying a 

“commercial exemption” in the amount of $46,295, representing a 10% 

reduction to the value of the commercial half of the subject 

property, the assessors assessed a tax on the commercial portion, at 

the rate of $21.57 per thousand, in the amount of $8,987.25.  The 

assessors also assessed a tax on the residential portion of the 

subject property, at the rate of $10.57 per thousand, in the amount 

of $4,893.38.  The total tax assessed for the subject property was 

$13,880.63, plus a Community Preservation Act (“CPA”) assessment in 

the amount of $160.30    

Seekonk’s Collector of Taxes mailed the fiscal year 2010 actual 

tax bills on or about December 29, 2009.  In accordance with G.L. c. 

59, § 57C, the appellants timely paid the tax due without incurring 



interest.  On January 11, 2010, in accordance with G.L. c. 59, § 59, 

the appellants timely filed their Application for Abatement with the 

assessors, which the assessors granted in part on April 5, 2010, 

reducing the overall assessed value of the subject property from 

$925,900 to $756,000.[2]  Not content with this reduction, the 

appellants, on April 28, 2010, in accordance with G.L. c. 59, §§ 64 

and 65, seasonably filed their appeal with the Appellate Tax Board 

(the “Board”).  On the basis of these facts, the Board found that it 

had jurisdiction over this appeal. 

The appellants presented their case-in-chief through two 

witnesses: Eleonora Rezek, who is one of the appellants in this 

appeal and one of the owners and operators of the subject property; 

and Lillian Orchard, who has worked for many years as the commercial 

review appraiser for the City of Cambridge’s Assessing Department.  

The appellants also submitted several exhibits into evidence 

including: Ms. Orchard’s valuation letter; completed Bed & Breakfast 

Income and Expense Questionnaires for calendar years 2005, 2006, 

2007, 2008, and 2009; and numerous labeled color photographs of the 

subject property.   

The assessors presented their case-in-chief through the 

testimony of Theodora Gabriel, the Town Assessor, and the 

introduction of numerous exhibits including: the requisite 

jurisdictional documents; a fiscal year 2010 property record card 

print-out for the subject property;[3] an aerial photograph of the 



subject property; several other photographs of the subject property; 

a map of the subject property; several Seekonk Zoning Board of Appeal 

decisions relating to the subject property; and various marketing and 

puff pieces about the subject property.  Based on this evidence, the 

Board made the following findings of fact. 

The subject property contains an approximately 5.11-acre parcel 

of land improved with three antique wood-framed buildings.  An in-

ground swimming pool, a tennis court, a gazebo, and two parking areas 

are also located on the grounds of the Inn, which is known and 

operated as “The Historic Jacob Hill Inn – the shining light in 

hospitality.”  Commensurate with its moniker, the Inn is marketed as 

a premier award-winning bed and breakfast.  It is located on a 

hilltop estate which is only a ten-minute drive from downtown 

Providence, Rhode Island but still situated in a quiet and safe 

neighborhood with skyline views of the city.  The original residence 

was built in 1723, and its addition and the other improvements on the 

subject property were added later.  The subject property evolved from 

200 years as a private residence to a relatively short stint as a 

hunt club in the early 1900s.  It was then converted back to a 

private residence before being purchased by the appellants in 1991 

and transformed into the Inn.  The appellants painstakingly renovated 

and restored most of the subject property by themselves over a period 

of about five years, and they continue to maintain and rehabilitate 

it.   

Several hospitality organizations consider the Inn to be the 



premier bed and breakfast and romantic getaway in Bristol County and 

for all of Rhode Island.  Some of its rankings and awards include by 

way of example: a five-star ranking from TripAdvisor.com; a ten-

consecutive-year recipient of four diamond awards from the American 

Automotive Association (the “AAA”); inclusion in Zagat’s “Top Ten 

Most Romantic Inns”;[4] membership in and a perfect rating from 

Select Registry;[5] and a feature in the Travel Channel’s “Luxury Bed 

and Breakfasts.”   

The front building which is the original homestead and is 

referred to as “Residence # 1” on the subject property’s property 

record card is a 2.5-story wood-framed building with a 2-story rear 

addition and a total finished area of 4,190 square feet.  It contains 

seven guest rooms with private bathrooms, a guest kitchen, a common 

guest half bath and a common guest area and meeting room.  The front 

portion was built in 1723; the rear addition was added in the early 

1900s.  This building has three fireplaces, a full basement, and a 

250-square-foot porch, among other distinguishing features. 

A second building which is referred to as “Residence # 2” on the 

subject property’s property record card is a former horse barn with a 

full unfinished basement.  The first floor contains four guest rooms 

with private bathrooms, the Inn’s guest dining room, reception 

office, and kitchen, and a common guest half bath.  The second level 

contains one guest room with a private bathroom along with the Inn’s 

media center and indoor recreational area complete with a pool 



table.  This building’s total finished area is approximately 5,578 

square feet, and it also has three fireplaces.   

The third building which is referred to as “Residence # 3” on 

the subject property’s property record card is a two-story former 

barn that was converted into a 1,050-square-foot, three-bay garage on 

the first level with the Inn owners’ living quarters on the second 

floor.  The 787-square-foot, second-floor living area consists of two 

bedrooms, an open living area, a small kitchen, and a bathroom.       

All of the guest rooms have wood flooring and are tastefully 

decorated and furnished with oriental carpets, custom-made draperies, 

antiques, period pieces, and fine reproductions.  Many have exposed 

beam ceilings, chandeliers, fireplaces, and two-person Jacuzzi tubs.  

The guest rooms that do not have wood-burning fireplaces have one or 

two electric hearths.  Most guest rooms have desks.  Guest rooms are 

further equipped with such modern amenities as HD televisions, CD 

players, radios, and Internet hook-ups.  The Inn also offers high-

speed wireless Internet service and 24-hour, self-service fruit and 

hot and cold beverages.  Similar to the guest rooms, the Inn’s common 

areas are tastefully decorated and finished with wood flooring, 

exposed beam ceilings, chandeliers, and vintage wainscot paneling 

from the hunt club. 

During the relevant time period, room rates ranged from $179 to 

$459 per night, depending on the caliber of the guest room, with a 

two- or three-night minimum.  Three-night mid-week specials ranged 



from $537 to $999, thus averaging $179 to $333 per night.  The 

appellants marketed the Inn as an historic, premier, and award-

winning bed and breakfast with a serene, safe, and proximate location 

for visitors to Providence or for couples interested in romantic 

getaways.  They were particular about the number and quality of their 

guests and attempted to minimize potential wear and tear on the 

subject property.       

In support of their contention that the assessors had overvalued 

the subject property for fiscal year 2010, the appellants relied 

primarily on Lillian Orchard’s testimony and valuation letter which 

she had previously submitted to the assessors as part of the 

appellants’ abatement claim at that level.  After considering all 

three of the conventional approaches for valuing property, Ms. 

Orchard relied on a sales-comparison approach to value the Inn 

owners’ residence portion of the subject property and an income-

capitalization approach to value the commercial inn portion of the 

subject property.   

In her sales-comparison approach, Ms. Orchard used four sales of 

single family homes located in Seekonk reasonably close to the 

subject property.  Each of her comparable-sale homes had four rooms, 

two bedrooms, and one full bathroom. These properties’ sale prices 

ranged from approximately $135,000 to $181,000.  From these sales, 

which she did not adjust or consider adjusting for differences 

between them and the subject property’s residence, Ms. Orchard 

estimated a $225 per-square-foot value for the subject residence’s 



effective living area.  This estimate resulted in a rounded indicated 

value of $180,000 for the Inn owners’ residence, the same value as 

that assessed for this portion of the subject property after the 

partial abatement.    

In her income-capitalization approach for valuing the commercial 

inn portion of the subject property, Ms. Orchard reported that she 

utilized a methodology in which the following steps were 

incorporated: (1) an estimate of the potential revenue from all 

sources; (2) an estimate of the departmental expenses; (3) an 

estimate of the undistributed expenses; (4) an estimate of the fixed 

expenses; (5) deductions for allowances;[6]  and (6) a deduction for 

the income attributable to the return on the personal property.  For 

her final step, Ms. Orchard then applied what she considered to be an 

appropriate capitalization rate to the annual net-operating income 

derived from the preceding steps to develop an indication of value 

for the commercial inn portion of the subject property. 

For her potential gross income, Ms. Orchard used a stabilized 

and rounded figure which was based on an average of the subject 

property’s actual calendar year 2005 through 2008 gross revenues.  

The following table summarizes the information upon which she relied 

in estimating the Inn’s potential income at $210,000 for the fiscal 

year at issue. 



  

Calendar Year 

  

  

Actual Gross Revenue 

  

2005 $ 175,579 

2006 $ 193,479 

2007 $ 259,805 

2008 $ 210,060 

  

Four Year Average $ 209,731 

  

For her expenses, she similarly used a stabilized and rounded 

figure which was based on an average of the subject property’s actual 

calendar year 2005 through 2008 total expenses and her professional 

opinion that an amount equivalent to 70% of gross revenues best 

reflected a reasonable expense ratio for this type of property.  The 

following table summarizes the information upon which she relied in 

estimating the Inn’s total expenses at $147,000 or approximately 70% 

of the gross revenues for the fiscal year at issue. 

Calendar Year 

  

Actual Total Expenses 

  

2005 $ 121,148 

2006 $ 146,554 

2007 $ 180,680 

2008 $ 168,538 



  

Four Year Average $ 154,230 

     

On a percentage basis, the subject property’s actual total expenses, 

excluding her allowances and income attributable to the value of the 

personal property, represented 69%, 76%, 70%, and 80% of the gross 

revenues for calendar years 2005 - 2008, respectively.   

     After subtracting her actual total expenses from her actual gross 

revenues, Ms. Orchard’s net-operating-income amounts for calendar 

years 2005 through 2008, before her deductions for her allowances and 

income attributable to the value of the personal property, are 

summarized in the following table. 

Calendar Year 

  

Actual Income Before Certain Deductions 

  

2005 $ 54,431 

2006 $ 46,925 

2007 $ 79,125 

2008 $ 41,522 

  

Four Year Average $ 55,501 

  

The stabilized net-operating-income amount that Ms. Orchard used in 

her methodology for estimating the value of the commercial Inn 

portion of the subject property for the fiscal year at issue equaled 

$63,000, before her deductions for her allowances and income 



attributable to the value of the personal property.  After applying a 

management-fee deduction of 3% of gross income, or $6,300, she 

derived a more refined net-operating-income amount of $56,700, before 

her deductions for her other allowances and income attributable to 

the value of the personal property.  Ms. Orchard did not present any 

relevant data or specific industry information in support of her 

management fee of 3% of gross income.   

     From this $56,700 more refined net-income figure,        Ms. 

Orchard then deducted another 2.5% of gross income, or $5,250, for 

her return of personal property, another 2.5% of gross income, or 

$5,250, as a reserve for short-lived real estate, and another $6,000 

for her return on personal property, resulting in a net-operating-

income amount to be capitalized of $40,200.  She chose her 2.5%-of-

gross-income percentage for her return of personal property and for 

her reserve for short-lived real estate from her reading of a 

“recent” Board Findings of Fact and Report.  As for the $6,000 return 

on personal property, Ms. Orchard estimated the cost of the personal 

property at $10,000 per room, which totals $120,000 for the Inn as a 

whole.  She then applied a 50% depreciation factor and used a return 

period of 9.5 years, in deriving a value of $5,700.  The Board 

assumed that she then rounded this $5,700 amount up to the $6,000 

figure that she used in her methodology; Ms. Orchard did not provide 

the Board with an explanation for this discrepancy.   

     Ms. Orchard relied on band-of-investment and mortgage-equity 



techniques coupled with a credit-for-equity-build-up adjustment in 

developing an adjusted capitalization rate to which she added a 

commercial tax factor of 2.16% for an overall capitalization rate of 

12.9243%.  Her assumptions included a mortgage interest rate of 

6.50%, a loan term of 15 years, a loan-to-value ratio of 70%, a 7-

year holding period, an equity yield rate of 11.5%, and an effective 

tax rate of 2.16%.  In her income-capitalization methodology, 

however, she used an overall capitalization rate of 12.57%, and not 

the 12.9243% that she developed.  The Board was unable to discern why 

she used a different capitalization rate in her income-capitalization 

methodology from the one that she developed, and Ms. Orchard did not 

address the issue.  Moreover, she did not support the assumptions and 

selections that she used in her development of a capitalization rate 

with any relevant data or information.   

After applying her capitalization rate of 12.57% to her net-

operating income of $40,200, Ms. Orchard arrived at a value of 

$319,809 for the commercial inn portion of subject property.  She 

then added the $180,000 value that she had estimated for the Inn 

owners’ residence to reach her $499,809 estimate of value for the 

subject property as a whole.            

     Ms. Orchard’s income-capitalization methodology is reproduced below 

with some minor changes to facilitate clarity. 

Income collected $  210,000 



Less expenses $  147,000 

Expense ratio    

    70%          
     

NOI before deduction for allowances & return on 

pers. prop. 

$   63,000 

Less mgt. fee @ 3% $    6,300 

NOI before deduction for other allowances & 

return on per. prop. 

$   56,700 

Less return of personal property @ 2.5% $    5,250 

Less return on personal property $    6,000 

Less reserves for short-lived real estate @ 2.5% $    5,250 

NOI $   40,200 

Capitalization rate     0.1257 

Commercial Inn’s real estate value $  319,809 

Real estate value of Inn owners’ residence $  180,000 

Subject property’s total real estate value $  499,809 

  

For their part, the assessors offered testimony and documentary 

evidence to the effect that inns, less elegant and expansive than the 

subject Inn, were selling for $71,000 to $181,000 per guest room 

close to or during the relevant time period for an indicated value 

range of approximately $850,000 to $2,175,000 for the subject 

property.  After granting a partial abatement which lowered the 

overall assessment for the subject property for the fiscal year at 



issue to $756,000, the value ascribed by the assessors to the 

commercial inn part of the subject property resulted in a per-room 

value of only $48,000, well below the norm.   

The assessors also criticized Ms. Orchard’s income-

capitalization methodology, particularly her actual gross income 

figure which incorporated an occupancy rate of only 22%, while the 

industry standard was 65%, and her actual expenses and allowances 

which totaled an inordinately high percentage of 81%.  The assessors 

essentially maintained that Ms. Orchard’s income was too low and her 

expenses and allowances were too high.   

The appellants, through Ms. Rezek’s testimony, attempted to 

counter the assessors’ contentions by claiming that the economy 

adversely affected room occupancy and the Inn’s luxury status 

depressed its income while inflating its expenses for items such as 

advertising.  They did not submit, however, any relevant industry or 

market data or area economic information to substantiate these 

claims.   

After considering all of the evidence, the Board ultimately 

found that the appellants did not demonstrate that the subject 

property’s assessment as abated exceeded its fair cash value for the 

fiscal year at issue.  The Board found that Ms. Orchard’s methodology 

for valuing the commercial Inn portion of the subject property was 

flawed in several important respects.  First and foremost, she failed 

to verify the Inn’s actual income and expenses with the market.  



Second, she did not rely on any relevant data or specific industry 

information in choosing her management fee.  Third, Ms. Orchard 

selected her percentages for her return of personal property and her 

reserve for short-lived real estate from an unidentified recent Board 

Findings of Fact and Report; she did not attempt to equate the 

property and circumstances in that Findings with the subject property 

and its circumstances.  Fourth, Ms. Orchard apparently rounded up her 

return on personal property by almost 5% from the amount that she had 

calculated thereby inflating that deduction.  Fifth, without 

explanation, she used a capitalization rate in her methodology that 

is almost one-half point different from the one that she developed in 

her written submission, and she did not provide any foundation for 

the various assumptions that she employed in her band-of-investment 

and mortgage-equity techniques.  Finally, with respect to Ms. 

Orchard’s overall methodology, the Board found that the totality of 

these mistakes and shortcomings adversely impacted the reliability 

and credibility of Ms. Orchard’s estimate of the subject property’s 

fair market value, and, as a result, the Board could not rely on it.   

The Board further found that comments by Ms. Rezek regarding the 

economy, competition, occupancy, and expenses were either 

inadequately substantiated or credibly contradicted or challenged by 

the assessors.   

On this basis, the Board found that the appellants failed to 

demonstrate that the subject property’s assessment, as abated, 

exceeded its fair cash value for the fiscal year at issue.  The 



Board, therefore, decided this appeal for the appellee. 

  

OPINION 

The assessors are required to assess all property at its fair 

cash value.  G.L. c. 59, § 38; Coomey v. Assessors of Sandwich, 367 

Mass. 836, 837 (1975).  Fair cash value is customarily defined as the 

price on which a willing seller and a willing buyer in a free and 

open market will agree if both of them are fully informed and under 

no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956);      Reservoir Place Realty v. Assessors of Waltham, 

Mass. ATB Findings of Fact and Reports 1995-48, 69. 

Generally, taxpayers have the burden of proving that their 

properties have lower values than that assessed.  “[T]he Board is 

entitled to ‘presume that the valuation made by the Assessors [is] 

valid unless the taxpayers . . . prov[e] the contrary.’”  General 

Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984)(quoting 

Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 

(1974)).  “‘The burden of proof is upon the petitioners to make out 

[their] right as [a] matter of law to [an] abatement of the tax.’”  

Schlaiker, 365 Mass. at 245 (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)).  

In appeals before this Board, taxpayers “ʽmay present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuing, or by introducing affirmative evidence 



of value which undermines the assessors’ valuation.ʼ”  

General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors 

of Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the 

appellants chose to introduce affirmative evidence of value.     

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property:  income capitalization, sales 

comparison, and cost reproduction.  Correia v. New Bedford Redev., 

375 Mass. 360, 362 (1978).  “The board is not required to adopt any 

particular method of valuation,”              Pepsi-Cola Bottling Co. 

v. Assessors of Boston, 397 Mass. 447, 449 (1986), but the income-

capitalization method “is frequently applied with respect to income-

producing property.”       Taunton Redev. Assocs. v. Assessors of 

Taunton, 393 Mass. 293, 295 (1984).  Moreover, use of the income-

capitalization method is appropriate when reliable market-sales data 

are not available.  Assessors of Weymouth v. Tammy Brook Co., 368 

Mass. 810, 811 (1975); Assessors of Lynnfield v. New England Oyster 

House, 362 Mass. 696, 701-702 (1972); Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. 60, 67 (1942).  The income-

capitalization method is also appropriate for valuing real estate 

improved with a hotel or an inn, like the subject property.  See 

Sanmar, Inc. v. Assessors of North Adams, Mass. ATB Findings of Fact 

and Reports 2005-81, 102-106; Three Corners Realty Trust v. Assessors 

of Salem, Mass. ATB Findings of Fact and Reports 2002-47, 65-68, 70; 

G.F. Springfield Mgmt., Inc. v. Assessors of West Springfield, Mass. 



ATB Findings of Fact and Reports 2000-228, 247-48, 252; Red Lion 

Realty Trust v. Assessors of Lenox, Mass. ATB Findings of Fact and 

Reports 1998-666, 671-73, 676-77; Cambridge Hyatt Joint Venture v. 

Assessors of Cambridge, Mass. ATB Findings of Fact and Reports 1990-

182, 209-18.   

Under the income-capitalization approach, valuation is 

determined by dividing net-operating income by a capitalization 

rate.  See Assessors of Brookline v. Buehler, 396 Mass. 520, 522-23 

(1986).  Net-operating income is obtained by subtracting expenses 

from gross income.  Id. at 523.  In the case of a hotel or inn, 

income attributable to the personal property and business component 

of the property is also deducted.  See Cambridge Hyatt Joint Venture, 

Mass. ATB Findings of Fact and Reports 1990 at 218-20; HOTELS AND 

MOTELS: A GUIDE TO MARKET ANALYSIS, INVESTMENT ANALYSIS AND VALUATIONS 240-41 

(The Appraisal Institute 1997).  However, when performing a fee-

simple valuation using an income-capitalization approach, the income 

stream used must reflect the property’s earning capacity or market 

rental value.  Pepsi-Cola Bottling Co., 397 Mass. at 451.  Using 

actual income figures may be acceptable, as long as they reflect the 

market for the particular type of property involved.  See id. at 449; 

see also Carye v. Assessors of Chelmsford, 394 Mass. 1001 (1985) 

(affirming the Board’s use of actual rents for valuation because 

there was substantial evidence in the record to support the Board’s 

conclusion that actual rents were an adequate measure of the earning 

capacity of the real estate at issue in that appeal).  



 Similarly, the expenses, allowances, and fees deducted should 

mirror the market.  General Electric Co., 393 Mass.     at 610.  In 

the present appeal, the Board found that Ms. Orchard did not verify 

or test her use of actual income and expenses with the market and she 

failed to utilize market data in selecting the rates and amounts of 

her deductions for her allowances. These failures rendered the 

reliability and probative value of her selections tenuous at best.   

The capitalization rate selected for use in an income-

capitalization methodology should consider the return necessary to 

attract investment capital.  Taunton Redev. Assocs., 393 Mass. at 

295.  The assumptions and information used to develop a 

capitalization rate should be market based.  APPRAISAL INSTITUTE, THE 

APPRAISAL OF REAL ESTATE 499 (13th ed. 2008) (“Direct capitalization 

employs capitalization rates . . . extracted from market data.”) and 

500 (“[D]irect capitalization processes a single year’s income into 

an indication of value, [and it] can be used to produce a supportable 

indication of value when based on relevant market information.”).  In 

the present appeal, the Board found that Ms. Orchard did not properly 

support or provide adequate foundation for the assumptions and 

selections upon which she relied in developing her capitalization 

rate.  Neither she nor the appellants provided sufficient evidence to 

support the notion that her assumptions and selections were derived 

from the relevant market.   

The Board also found and ruled that the sheer number of failures 



and shortcomings associated with Ms. Orchard’s methodology further 

served to diminish its probative value.   See May Department Store 

Co. v. Assessors of Newton, Mass. ATB Findings of Fact and Reports 

2009-153, 193 (finding and ruling that the probative value of a real 

estate valuation expert’s testimony and report “collapsed under the 

weight of his numerous errors, omissions, and inconsistencies”).      

As a consequence of her omissions and failures, the Board found 

and ruled that the value derived from Ms. Orchard’s income-

capitalization methodology was not a reliable, credible, or 

persuasive indicator of the subject property’s fair cash value for 

the fiscal year at issue. 

The mere production of evidence is not enough to meet the 

taxpayers’ burden in this regard; the evidence must be credible and 

persuasive.  See Foxboro Assocs. v. Board of Assessors of Foxborough, 

385 Mass. 679, 691 (1982).  In the present appeal, the Board found 

and ruled that the appellants’ evidence was neither reliable nor 

credible or persuasive.  Furthermore, the Board may disbelieve a 

witness or reject evidence as long as it has an “‘explicit and 

objectively adequate reason.’”  New Boston Garden Corp. v. Board of 

Assessors of Boston, 383 Mass. 556, 470 (1981). 

In reaching its decision in this appeal, the Board was not 

required to believe the testimony of any particular witness or adopt 

any particular method of valuation that a witness suggested.  Rather, 

the Board could accept those portions of the evidence that the Board 



determined had more convincing weight.  Foxboro Assocs., 385 Mass. at 

683; New Boston Garden Corp.,   383 Mass. at 473; New England Oyster 

House, Inc., 362 Mass.    at 701-702.  “The credibility of witnesses, 

the weight of evidence, the inferences to be drawn from the evidence 

are matters for the board.”  Cummington School of the Arts, Inc. v. 

Assessors of Cummington, 373 Mass. 597, 605 (1977).   

On this basis, the Board found and ruled that the appellants 

failed to demonstrate that the subject property’s assessment, as 

abated, exceeded its fair cash value for the fiscal year at issue.  

The Board, therefore, decided this appeal for the appellee. 

                                                              THE APPELLATE TAX BOARD 

  

                     By:                   ________________                      

          Thomas W. Hammond, Jr., Chairman 

A true copy, 

  

Attest:                     _ 

       Clerk of the Board 

  

 
 

[1] On June 8, 2010, in accordance with G.L. c. 58A, § 7A (“the 

appellee, within thirty days of the date of service of the [Statement 

Under Informal Procedure] may elect to have the appeal heard under 

the formal procedure by so notifying the clerk in writing and paying 

him a transfer fee”), the assessors elected to transfer the 

proceedings to the formal docket. 

 

[2] In conjunction with the abatement, the assessors attributed 

$180,000, or 24% of the overall assessment, to the residential 

portion of the subject property and $576,000, or 76% of the overall 

assessment, to the commercial part.  The amount of real estate tax 



abated was $796.14 in addition to a portion of the CPA assessment 

amounting to $9.95.   

[3] The assessors printed out the property record card on November 2, 
2010.  

[4] The Zagat Survey reviews and rates restaurants, hotels, and other 
hospitality, travel and entertainment services. 

[5] Select Registry is a group of about 400 “distinguished inns of 
North America” that are quality inspected.  The Inn is one of no more 

than ten ever to receive a perfect score of 200.   

[6] As Ms. Orchard used the term “allowances,” it included management 
fees, reserves for replacement of short-lived real estate, and 

reserves for replacement of personal property.  The return on or 

income attributable to the personal property is considered in step 6 

of her methodology.
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This is an appeal under the formal procedure, pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

Board of Assessors of the Town of Hingham (the “appellee” or 

“assessors”) to abate taxes on certain real estate in the Town of 

Hingham owned by and assessed to the Ward Brothers Realty Trust (the 



“appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2009.   

     Commissioner Scharaffa heard this appeal and was joined by Chairman 

Hammond and Commissioners Egan, Rose, and Mulhern in the decision for 

the appellant.   

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  

  

      

Samuel S. Ward, Co-Trustee, pro se, for the appellant. 

     R. Lane Partridge, Director of Assessing, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Introduction and Jurisdiction 

     On December 11, 2008, within the same calendar year as the January 

1, 2008 valuation and assessment date for fiscal year 2009, the 

fiscal year at issue in this appeal, Ward Brothers Realty Trust 

became the owner of a parcel of real estate, improved with a single-

family home, located at 121 Downer Avenue in Hingham (the “subject 

property”).[2]   The subject parcel contains approximately 0.52 acres 

or 22,545 square feet of land and is identified for assessing 

purposes on map 27, as lot 62.  The subject property abuts the mean 

high-water mark of Walton Cove.  For fiscal year 2009, the assessors 

valued the subject property at $1,182,900 and assessed a tax thereon, 



at the rate of $9.75 per thousand, in the amount of $11,533.28, plus 

an additional $158.37 assessment under the Community Preservation Act 

(“CPA”) bringing the total tax to $11,691.65.  The assessors valued 

the land and building components of the subject property at $942,400 

and $240,500, respectively.       

     On December 29, 2008, Hingham’s Collector of Taxes sent out the 

town’s actual real estate tax notices.  In accordance with G.L. c. 

59, § 57C, the appellant paid the tax without incurring interest.  On 

January 30, 2009, in accordance with G.L. c. 59, § 59, the appellant 

timely filed an Application for Abatement with the assessors.  On 

April 15, 2009, in accordance with G.L. c. 59, §§ 64 and 65, the 

parties agreed in writing to extend the time within which the 

assessors could act on the appellant’s fiscal year 2009 abatement 

application for the subject property to May 30, 2009.  Because the 

assessors did not act within that extended time period, the abatement 

application was deemed denied on May 30, 2009, notwithstanding the 

assessors’ decision on June 8, 2009 to grant a partial abatement 

reducing the overall assessed value of the subject property by 

$57,700 from $1,182,900 to $1,125,200. The assessors did not send 

written notice to the appellant within ten days after the May 30, 

2009 deemed-denial date, as required under G.L. c, 59, § 63.  

 Accordingly, the Board allowed the appellant a reasonable 

additional time - two months - within which to file the subject 

appeal.[3]  On September 11, 2009, in accordance with G.L. c. 59, 



§§ 64 and 65 and the additional period provided by G.L. c. 59, § 65C, 

the appellant seasonably filed a Petition Under Formal Procedure with 

the Appellate Tax Board (the “Board”).  On the basis of these facts 

and rulings, the Board found and ruled that it had jurisdiction to 

hear and decide this appeal.   

     At the hearing of this appeal, Samuel Ward and his mother, Kathleen 

Ladd Ward, who is the prior owner of the subject property, both 

testified on behalf of the appellant.  The appellant also introduced 

numerous exhibits including: photographs of the subject property, 

Schwartz Beach, Walton Cove, and Broad Cove; a comparison of assessed 

values for purportedly similar properties; a comparison of assessed 

land values per square foot for certain waterfront and water-view 

properties; copies of several property record cards; print-outs from 

Zillow.com; a copy of a plan of lots in Hingham; a uniform 

residential appraisal report prepared for the appellant on January 

21, 2009, which retrospectively valued the subject property as of 

January 1, 2008; e-mail correspondence between the appellant and the 

assessors; the assessors’ answers to the appellant’s interrogatories; 

and the documents provided to the appellant by the assessors in 

response to the appellant’s request for production of documents.  The 

appellant primarily argued that the subject property was overvalued 

because the assessors had erred in classifying and valuing it as 

waterfront property as opposed to water-view property.  The appellant 

further contended that the subject property’s value should have 

approximated the values assigned to, what the appellant considered to 



be, similar water-view properties.     

In their case-in-chief, R. Lane Partridge, Hingham’s Director of 

Assessing, testified for the assessors.  The assessors also 

introduced into evidence the usual jurisdictional documents, as well 

as two photographs and Mr. Partridge’s “Summary Report.”  The 

assessors maintained that the subject property was waterfront not 

merely water-view property and the adjustment that they had made to 

the subject property’s land value in their initial assessment, as 

well as the partial abatement that they had granted on the 

appellant’s abatement application, adequately reflected any 

difference between the subject property’s waterfront characteristics 

and, what the assessors considered to be, reasonably comparable 

properties’ waterfront characteristics.  The assessors also contended 

that the appellant’s analyses and the appraisal report submitted on 

the appellant’s behalf were flawed because they did not recognize the 

true nature of the subject property as waterfront, and not simply 

water-view, property.  The assessors further maintained that the 

appraisal report submitted into evidence by the appellant should not 

be given much weight because the appraiser who prepared it was not 

present at the hearing.      

Based on this evidence, the Board made the following findings of 

fact. 

Description of the Subject Property 

The subject property is composed of a 22,545-square-foot, 



relatively level parcel that is improved with a 2,193-square-foot, 

two-story, wood-framed, single-family, Colonial-style dwelling and a 

detached two-car garage.  The subject property abuts the mean high-

water mark of Walton Cove.  There is a town-owned strip of land 

between the mean high- and mean low-water marks directly in front of 

the subject property that is used to drain storm run-off into the 

cove.  The town’s use of this strip is apparently limited to this 

purpose.   

The subject property is serviced by public water and sewer as 

well as gas and electric utilities.  The dwelling is approximately 83 

years old and in good condition with an effective age of no more than 

30 years.  Originally a summer bungalow, it was winterized in the 

early 1970s.  The dwelling contains a total of nine rooms, including 

four bedrooms, a living area, a den, and a kitchen, which was 

renovated in 2004, as well as a half bath and two full bathrooms, one 

of which was added in 2003.  Construction and renovation costs in 

2003 and 2004 for the full bathroom, kitchen, and several other items 

totaled approximately $190,000.  The 418-square-foot basement rests 

on ledge and is constructed of fieldstone, with a concrete floor and 

a bulkhead.  Access to the attic crawl space is through a scuttle.   

The exterior siding is wood shingle, the roof is asphalt 

shingle, and the windows are double-hung.  There are metal gutters 

and downspouts.  The ceilings and walls are insulated and finished 

with painted plaster.  The interior floors are hardwood or carpet.  

The subject property has a forced hot-water heating system that is 



fueled by oil but no central air-conditioning.  There are also two 

heated porches, a patio, and a working fireplace.        

Appellant’s Valuation 

The appellant estimated the value of the subject property at 

$960,000 for the fiscal year at issue by first maintaining that the 

subject property should not be considered waterfront property because 

of the town-owned strip of land situated between the mean high- and 

mean low-water marks that is located directly in front of the subject 

property and is used to drain storm run-off into the cove.  The 

appellant’s witnesses testified that the silt from the run-off has 

rendered the cove unsuitable for swimming or boating, and a dam 

impedes access to the open water from the subject property.  The 

appellant also maintained that access to the subject property is over 

a gravel drive a short distance from a busy street that adversely 

impacts privacy.          

The appellant next compared the per-square-foot assessed land 

value of the subject property to that of 8 other purportedly 

comparable properties in Hingham.  Four of these eight properties 

were two to three times larger than the subject property and, not 

surprisingly, had lower per-square-foot assessed land values than the 

subject property.  The Board recognized the application here of the 

oft-stated valuation principal that “[s]ize differences can affect 

value . . . . Generally, as size increases, unit prices decrease. 

Conversely, as size decreases, unit prices increase.”  APPRAISAL 



INSTITUTE, THE APPRAISAL OF REAL ESTATE 212 (13th ed. 2008).  The other four 

properties were either smaller or roughly equivalent in size to the 

subject property but were not waterfront properties or bordering the 

mean high-water mark.  Again, not surprisingly, their per-square-foot 

assessed values, which the assessors had based on water-view, as 

opposed to waterfront or bordering the high-water mark values, were 

lower than the subject property’s.  The Board therefore found that 

the appellant’s eight comparable property selections were of limited 

comparability when compared to the subject property.   

In addition, in its analysis, the appellant did not attempt to 

adjust for obvious differences between the 8 purportedly comparable 

properties and the subject property.  The Board recognized the 

application here of another oft-stated valuation principal that 

“[a]djustments for differences in the elements of comparison are made 

to the price [or assessed value] of each comparable property      . . 

. . The magnitude of the adjustment made for each element of 

comparison depends on how much that characteristic of the comparable 

property differs from the subject property.”  THE APPRAISAL OF REAL ESTATE 

at 322.  The failure of the appellant to make or even consider making 

adjustments to the assessed land values attributed to the 8 

purportedly comparable properties further compromised its analysis.  

On these bases, the Board found that the appellant’s comparison of 

the per-square-foot assessed land values of 8 purportedly comparable 

properties to the subject property’s assessed land value was, without 

more, of limited probative value.    



The appellant also compared the subject property’s building and 

land assessments to three Hingham properties which the appellant 

deemed “similar” to the subject property: 235 Otis Street; 7 Causeway 

Road; and 62 Burditt Avenue.  The appellant used both 7 Causeway Road 

and 62 Burditt Avenue in its 8 property per-square-foot land-

assessment analysis discussed supra.  As stated in that discussion, 

these two properties’ parcels are more than double the size of the 

subject property’s parcel and their per-square-foot assessed land 

values are therefore predictably lower than the subject property’s.  

Furthermore, the appellant once again did not attempt to adjust for 

obvious differences between these 3 properties and the subject 

property.  On these bases, the Board found that the appellant’s 

comparison and analysis of the building and land assessments of these 

3 “similar” properties to those of the subject property was, without 

more, of limited probative value.   

Lastly, with respect to the factual information and opinions of 

value contained in the uniform appraisal report and the print-outs 

from Zillow.com, the Board limited their admissibility and allowed 

into evidence only the undisputed factual descriptions contained in 

them but not the opinions of value.  The Board rejected the opinions 

because they lacked adequate foundations, were hearsay, and the 

authors of them were not present at the hearing and available for 

cross-examination by the assessors or for questioning by the hearing 

officer.      

Assessors’ Valuation 



The assessors first addressed the relevant history of the land-

assessment issue raised by the appellant.  Mr. Partridge related that 

the assessors recognized that the subject property’s waterfront 

parcel had valuation issues, particularly where it bordered the 

town’s storm run-off area located between the mean high-water and the 

mean low-water marks directly in front of the subject property.   Mr. 

Partridge emphasized that the assessors attempted to account for this 

issue even before they granted a partial abatement.  The subject 

property’s original $942,363 land assessment for fiscal year 2009 

reflected a $307,711 downward adjustment from an unimpeded waterfront 

land value of $1,250,074.  The $57,700 partial abatement further 

accounted for any deficiencies associated with the subject property’s 

parcel. 

In addition, Mr. Partridge discussed and submitted his summary 

valuation report pertaining to the subject property.  His report 

analyzed four purportedly comparable sale properties in Hingham 

located at 38 Highview Drive, 141 Otis Street, 187 Downer Avenue, and 

38 Jarvis Avenue.  His first three comparable properties were 

waterfront properties with unimpeded access to the open water, while 

38 Jarvis Avenue was only a water-view property.  These properties 

sold in late 2006 or in 2007 for prices ranging from $1,250,000 to 

$1,750,000.  After adjusting the sale prices for such factors as: 

time; neighborhood location; topography; parcel size; view; 

condition; number of rooms, bedrooms, and bathrooms; living area; 

fireplaces; and garage, he developed an array of indicated values 



which ranged from $1,334,454 to $1,790,581.  From this range, 

Mr. Partridge estimated the value of the subject property at 

$1,500,000 for fiscal year 2009.  Mr. Partridge’s adjustment grid is 

substantially reproduced in the following two tables.   

  Subject Comp 1 Adjust Comp 2 Adjust 

Address 121 Downer Ave. 38 Highview Dr.   141 Otis St.   

Sale Price   $1,750,000 $1,750,000 $1,280,000 $1,280,000 

Concessions   None   None   

Sale Date 01/01/2008 08/06/2007    $22,750 11/30/2006    $43,264 

Location Neighborhood Neighborhood         $0 Major Street   -$25,000 

Topography Level Level         $0 Level         $0 

Parcel Size 22,545 SF 30,825 SF   -$16,560 21,500 SF     $2,090 

View Harbor/Cove 

Waterfront 

Bay  

Waterfront 

 -$200,000 Harbor 

Waterfront 
        $0 

Condition Good Good         $0 Good         $0 

Rm/Bd/Fu/Ha 9/4/2/1 6/4/3/0    -$5,000 7/4/3/0      -$500 

Living Area 2,193 SF 2,365 SF   -$17,200 1,832 SF    $36,100 

Fireplaces 1 1         $0 2      -$500 

Garage 2-Car 2-Car         $0 2-Car         $0 

Net Adjust      -$216,010      $55,454 

Adjusted 

Price 
      

$1,533,990 

    

$1,335,454 

  



  Subject Comp 3 Adjust Comp 4 Adjust 

Address 121 Downer Ave. 187 Downer Ave.   38 Jarvis Ave.   

Sale Price   $1,641,000 $1,641,000 $1,250,000 $1,250,000 

Concessions   None   None   

Sale Date 01/01/2008 03/30/2007    $46,933 08/13/2007     $8,500 

Location Neighborhood Neighborhood         $0 Neighborhood         $0 

Topography Level Level         $0 Level/Sloping         $0 

Parcel Size 22,545 SF 7,571 SF    $29,948 10,800 SF    $23,490 

View Harbor/Cove 

Waterfront 

Harbor  

Waterfront 

        $0 Bay Water-view 

only 
  $200,000 

Condition Good Good         $0 Poor   $250,000 

Rm/Bd/Fu/Ha 9/4/2/1 8/4/1/1    $10,000 9/4/2/0     $5,000 

Living Area 2,193 SF 1,776 SF    $41,700 2,214 SF    -$2,100 

Fireplaces 1 0     $1,000 1         $0 

Garage 2-Car None    $20,000 None    $20,000 

Net Adjust       $149,581     $504,890 

Adjusted 

Price 
      

$1,790,581 

    

$1,754,890 

  

Two of these properties, 38 Highview Drive and 38 Jarvis Avenue 

necessitated $200,000 adjustments for Mr. Partridge’s view factor 

alone. In addition, Mr. Partridge did not even consider a factor for 

quality of waterfront location, despite acknowledging that the 



assessors accounted for such a factor in the subject property’s 

assessment by downwardly adjusting the subject property’s land 

assessment by over $300,000 even before granting a partial 

abatement.  Based on these observations, the Board gave limited 

weight to Mr. Partridge’s estimate of the subject property’s value 

that he developed in his summary valuation report.              

Board’s Ultimate Findings 

     Based on all of the evidence and its subsidiary findings, the Board 

ultimately found that the subject property’s assessment for fiscal 

year 2009 exceeded its fair cash value by $25,200.  The Board found 

that the assessors had not adequately accounted for the subject 

property’s location and characteristics with their original 

adjustment to the subject property’s land value in their initial 

assessment or with their subsequent grant of the partial abatement.  

The Board considered the subject property to be a somewhat unusual 

waterfront property for Hingham because of the combination of its 

location behind the town-owned strip of land, which is used to drain 

storm run-off into the cove; its boundary at the mean high-water 

mark, as opposed to the mean low-water mark; its location on a cove 

that is no longer suitable for swimming or boating; its impeded 

access to open water; and its unimpaired waterfront-type view.  The 

Board found that the subject property reflected some of the limiting 

characteristics common to water-view properties as well as some of 

the favorable features distinctive to waterfront properties.  Relying 



principally on assessed land values attributed to both water-view and 

waterfront properties in Hingham and uncontested factual information 

relating to sales gleaned from the uniform residential appraisal 

report and Mr. Partridge’s summary valuation report, the Board 

further lowered the subject property’s value to better reflect its 

somewhat unusual location and characteristics.   

On this basis, the Board ultimately found that the fair cash 

value of the subject property for the fiscal year at issue was 

$1,100,000.  Accordingly, the Board decided this appeal for the 

appellant and granted a tax abatement in the amount of $249.39, which 

includes an appropriate reduction in the CPA assessment.   

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price at which a willing seller and a willing buyer in a free and 

open market will agree if both of them are fully informed and under 

no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 



Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245)). 

In appeals before this Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.”  

General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors 

of Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the 

appellant attempted to show primarily that the assessors had erred in 

classifying and valuing the subject property as waterfront as opposed 

to water-view property and had therefore overvalued it.   

To support these contentions, the appellant relied principally 

on two analyses.  One was a comparison of the subject property’s per-

square-foot assessed land value compared to 8 purportedly comparable 

properties’ per-square-foot assessed land values, while the other was 

a comparison of the subject property’s land and building assessments 

to several purportedly similar properties’ land and building 

assessments.  While analyses of comparable properties’ assessments 

may form a basis for an abatement, see G.L. c. 58A, §12B[4] and Sands 

v. Assessors of Bourne, Mass. ATB Findings of Fact and Reports 2007-

1098, 1106-1107 (“The introduction of such evidence may provide 

adequate support for either the granting or denial of an 



abatement.”), the Board found here that the purportedly comparable 

properties upon which the appellant’s analyses relied were not 

sufficiently comparable to the subject property.  The Board found 

that the significant variations in the purportedly comparable 

properties’ parcel size or location compared to the subject 

property’s parcel size or location rendered the purportedly 

comparable properties’ assessed values of limited probative worth in 

establishing the subject property’s fair cash value for the fiscal 

year at issue.  See, e.g., Hinds v. Assessors of Manchester-By-The-

Sea, Mass. ATB Findings of Fact and Reports 2006-771, 780 (“[T]he 

appellants’ purportedly comparable properties were differently 

situated and so much larger than the appellants’ property that their 

comparability was dubious.”)(citing Narkiewich v. Assessors of 

Newbury, Mass. ATB Findings of Fact and Reports 2006-354, 360-61). 

Moreover, the Board found that the appellant’s analyses did not 

include any adjustments to account for obvious differences between 

the subject properties’ characteristics and those of the purportedly 

comparable properties.  “[R]eliance on unadjusted assessments of 

assertedly comparable properties . . . [is] insufficient to justify a 

value lower than that” assessed.  Antonio v. Assessors of Shutesbury, 

Mass. ATB Findings of Fact and Reports 2008-54, 70.  “The assessments 

in a comparable assessment analysis, like the sales in a comparable 

sales analysis, must also be adjusted to account for differences with 

the subject.”  Graham v. Assessors of West Tisbury, Mass. ATB 

Findings of Fact and Reports 2008-321, 402, aff’d, 73 Mass. App. Ct. 



1107 (2008).  On these bases, the Board found and ruled that the 

appellant’s analyses were of limited probative value.   

The Board also found and ruled that while the undisputed factual 

information contained in the print-outs from Zillow.com and the 

appraisal report were admissible, the opinions of value contained in 

Zillow.com and the appraisal report were not.  The Board found and 

ruled that these opinions of value were hearsay and they were offered 

without proper foundation and without providing the assessors with an 

opportunity for cross-examination or the hearing officer an 

opportunity for questioning.  Accordingly, the Board rejected these 

opinions of value.  See Papernik v. Assessors of Sharon, Mass. ATB 

Findings of Fact and Reports 2011-600, 615 (“[T]his hearsay 

information [derived from on-line sources] was opinion evidence, 

which, although not objected to by the assessors, was offered without 

proper foundation, qualification, or underlying factual support and 

without providing the assessors with an opportunity for cross-

examination.  Accordingly, the Presiding Commissioner gave it no 

weight.”)(citing Pelletier v. Assessors of Oxford, Mass. ATB Findings 

of Fact and Reports 2010-963, 967, n.1 and Cornetta v. Assessors of 

Topsfield, Mass. ATB Findings of Fact and Reports 2010-543, 546, 

n.1).   

In defense of the assessment, the assessors relied principally on a summary valuation report prepared 

by Mr. Partridge that compared 3 purportedly comparable sale properties’ adjusted sale prices to the 

subject property’s assessment.  “[S]ales of property usually furnish strong evidence of market value, 

provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to 

pay for the property to a willing seller.”  Foxboro Associates v. Board of Assessors of Foxborough, 

385 Mass. 679, 682 (1982).  Sales of comparable realty in the same geographic area and within a 



reasonable time of the assessment dates contain credible data and information for determining the value 

of the property at issue.  McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  In the present appeal, 

however, the Board found that Mr. Partridge’s analysis contained some adjustments that were so large 

as to suggest that those purportedly comparable properties were simply not sufficiently comparable to 

the subject property.  The Board further found that his failure to consider and adjust for an important 

factor – quality of waterfront location – compromised the indicated values derived from his 

methodology.  “After researching and verifying transactional data and selecting the appropriate unit of 

comparison, the appraiser adjusts for any differences.”  THE APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE at 307.  Without these adjustments, properties’ differing characteristics would likely cause 

discrepancies in the unit of comparison.  See Pembroke Industrial Park Co., Inc. v. Assessors of 

Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  While properties are 

comparable when they share “fundamental similarities,” see Lattuca v. Robsham, 442 Mass. 205, 216 

(2004), “excessive adjustments ‘raise serious questions regarding initial comparability.’”  The May 

Department Store Co. v. Assessors of Newton, Mass. ATB Findings of Fact and Reports 2009-153, 191 

(quoting The Trustee of the Charles Cotesworth Pinckney Trust v. Assessors of West Tisbury, Mass. 

ATB Findings of Fact and Reports 2007-621, 630-31).  On these bases, the Board found and ruled that 

the indicated values derived by Mr. Partridge’s analysis were of limited probative worth.   

"The board [is] not required to believe the testimony of any 

particular witness but it [can] accept such portions of the evidence 

as appear to have the more convincing weight. Assessors of Quincy v. 

Boston Consolidated Gas Co., 309 Mass. 60, 72 (1941).  “The 

credibility of witnesses, the weight of evidence, and inferences to 

be drawn from the evidence are matters for the board.”   Cummington 

School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 

605 (1977).  “The market value of the property c[an] not be proved 

with mathematical certainty and must ultimately rest in the realm of 

opinion, estimate, and judgment . . . .  The board c[an] select the 

various elements of value as shown by the record and from them form . 

. . its own independent judgment."  Boston Consolidated Gas Co., 309 

Mass. at 72 (citations omitted).  See also North American Philips 

Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984); New 

Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 473 

(1981); Jordan Marsh Co. v. Assessors of Malden, 359 Mass. 106, 110 



(1971).  Based on the evidence presented in this appeal and the 

Board’s subsidiary findings and rulings, the Board ultimately found 

and ruled that, after a downward adjustment of $25,200, to better 

account for the subject property’s somewhat unusual location and 

characteristics, the fair cash value of the subject property for the 

fiscal year at issue was $1,100,000.  



 Accordingly, the Board decided this appeal for the appellant 

and granted tax abatement in the amount of $249.39, which includes an 

appropriate reduction in the CPA assessment.   

                        THE APPELLATE TAX BOARD 

  

  

                    By: ___________________________________ 

Thomas W. Hammond, Jr., Chairman 

  

  

  

  

A true copy, 

  

  

Attest: _______________________________ 

   Clerk of the Board 

  

 
 

[1] According to the testimony of Samuel S. Ward, he and his brother, 
Anthony C. Ward, are co-trustees of the realty trust.  Kathleen Ladd 

Ward, who is also listed as an owner/trustee of the subject property 

on several documents submitted into evidence by the parties, is the 

prior owner and mother of the Ward brothers.

[2]  G.L. c. 59, § 59, provides, in pertinent part, that: 

“Notwithstanding any other provision of this section, a person who 

acquires title to real estate after January first in any year, shall 

for the purposes of this section be treated as a person upon whom a 

tax has been assessed.”

[3] When the assessors fail to act timely on an abatement 

application, G.L. c. 59, § 65C allows an additional two months within 

which to file an appeal with the Appellate Tax Board if the 

statutorily required written notice under § 63 is not seasonably sent 
to the taxpayer or is legally inadequate.  See Stagg Chevrolet, Inc. 



v. Board of Water Commission of Harwich, 68 Mass. App. Ct. 120 

(2007)(affirming the Appellate Tax Board’s allowance of an additional 

two months within which to file an appeal where the notice under § 63 
“failed to include statutorily required information regarding the 

appellate process”); Boston Communications Group, Inc. v. Assessors 

of Woburn, Mass. ATB Findings of Fact and Reports 2011-780, 788-89 

(finding and ruling that when a notice of decision under § 63 is 
lacking, the Appellate Tax Board will use a reasonableness standard 

in evaluating the appropriate time for appeal); Temple v. Assessors 

of Aquinnah, Mass. ATB Findings of Fact and Reports 2005-264, 273-74 

(allowing a petition to be filed almost two months beyond the 

ordinary deadline for filing where the notice under § 63 was not sent 
within the statutorily required time period); Cardaropoli v. 

Assessors of Springfield, Mass. ATB Findings of Fact and Reports 

2001-913, 925 (“The Board’s practice [is] to treat the petition filed 

as a petition for late entry . . . [and] if the conditions for 

allowing a petition for late entry exist, then the Board allows the 

petition to be entered . . . and exercises jurisdiction over the 

appeal.”).     

[4] G.L. c. 58A, § 12B provides that: “At any hearing relative to the 
assessed fair cash valuation or classification of property, evidence 

as to the fair cash valuation or classification of property at which 

assessors have assessed other property of a comparable nature or 

class shall be admissible.”
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This is an appeal filed under the formal procedure pursuant to 

G.L. c. 59, §§ 64 and 65 from the refusal of the Board of Assessors 



of the Town of Bourne (“assessors” or “appellee”) to abate taxes 

assessed on certain property located in Bourne owned by and assessed 

to Robert D. and Barbara S. Cavanagh (“appellants”) under G.L. c. 59, 

§§ 11 and 38 for fiscal year 2009 (“fiscal year at issue”). 

Commissioner Egan (“Presiding Commissioner”) heard this appeal 

and, in accordance with G.L. c. 58A, § 1A and 831 CMR 1.20, issued a 

single-member decision for the appellee. 

These findings of fact and report are promulgated at the request 

of the appellants pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32. 

      

  

Robert Cavanagh, pro se, for the appellants. 

  

     Donna Barakauskas, assessor, for the appellee. 

  

  

FINDINGS OF FACT AND REPORT 

Based on the evidence and testimony offered at the hearing of 

this appeal, the Presiding Commissioner made the following findings 

of fact. 

On January 1, 2008, the appellants were the assessed owners of a 

parcel of real estate located in Bourne at 4 Anne Lane and identified 

on the assessors’ Map 26 as Parcel 34 (“subject property”).  For the 

fiscal year at issue, the assessors valued the subject property at 

$490,800 and assessed taxes thereon, at the rate of $7.37 per $1,000, 

in the total amount of $3,725.72.[1]  In accordance with G.L. c. 59, 



§ 57C, the appellants timely paid the taxes due without incurring 

interest.  On February 2, 2009, in accordance with G.L. c. 59, § 59, 

the appellants timely filed an abatement application with the 

assessors,[2] which the assessors denied on March 26, 2009.  On June 

25, 2009, the appellants timely filed an appeal with the Barnstable 

County Commissioners.  Pursuant to G.L. c. 59, § 64, the Town of 

Bourne elected to have the appeal heard and decided by the Appellate 

Tax Board (“Board”).  The appellants were notified of the Town of 

Bourne’s election to transfer by notice from the Board and timely 

paid the filing fee required under § 64.  On the basis of these 

facts, the Presiding Commissioner found and ruled that the Board had 

jurisdiction to hear and decide this appeal. 

The subject property consists of a 1.30-acre parcel of land, 

comprised of a 0.92-acre main parcel and a 0.382-acre secondary 

parcel.  At all times relevant to this appeal, the subject property 

was improved with a 1.9-story, Colonial-style, wood-framed residence, 

built in 1997, and heated with a gas-fired hot water heater.  The 

subject home contained 2,456 square feet of living area with six 

rooms, including three bedrooms, as well as two full bathrooms and 

one half bathroom.  The subject home’s exterior was wood shingle and 

featured an asphalt shingled, gambrel-style roof.  Additional 

features of the subject home included:  a woodstove; a fireplace 

with, according to the property record card, “nice chimney and hearth 

work”; ceramic tile in the foyer, kitchen and family room; skylights; 

a built-in bookcase; a three-car attached garage; and a 625-square 



foot wooden deck.  The assessors rated the subject residence as in 

average condition. 

The appellants contended that the subject property was 

overvalued and disproportionately and “unfairly” assessed.  As 

evidence, the appellants submitted: a photocopied article from “The 

Bourne Enterprise” newspaper with a hand-written date of January 2, 

2009; property record cards from five purportedly comparable 

neighboring properties; the property record card for the subject 

property; copies of assessors’ maps depicting the subject property’s 

and the comparable properties’ locations and proximities to water; 

and a photograph of the view from the subject property towards Old 

Dam Road.    

Appellant Robert Cavanagh testified on behalf of the 

appellants.  Mr. Cavanagh first presented the article from “The 

Bourne Enterprise.”  According to the article, a recent town-wide 

revaluation had resulted in a decrease of about 9% in the median 

value of a single-family home in Bourne from fiscal year 2008 to the 

fiscal year at issue.  However, the article also included an 

explanation from the Principal Assessor, Donna Barakauskas, that 

because of “a continued upward rise in values for water-front or 

‘water-influenced’ properties,” properties on or near the water 

experienced on average a 15% increase in value from the previous 

fiscal year.  

Mr. Cavanagh next presented evidence of purportedly comparable 



properties.  He explained that he was unable to find any sales in the 

immediate vicinity of the subject property.  Therefore, Mr. Cavanagh 

offered a comparable-assessment analysis using five purportedly 

comparable properties –- 66 Old Dam Road, 35 Old Dam Road, 28 Old Dam 

Road, 16 Old Dam Road, and 10 Old Dam Road.  The maps submitted as 

evidence indicated that Anne Lane is perpendicular to Old Dam Road 

and that the subject property and the purportedly comparable 

properties were all located in the same neighborhood.  Moreover, the 

maps indicated that three of the purportedly comparable properties 

were located along the salt marsh behind Old Dam Road – 28 Old Dam 

Road, 35 Old Dam Road, and 66 Old Dam Road.  Mr. Cavanagh presented 

his purportedly comparable properties to contend that, even though 

three of the purportedly comparable properties were located along the 

salt marsh, each of the properties experienced a larger percentage 

decrease in assessed value than the subject property, which was not 

located on the water.  The key features of these purportedly 

comparable properties, as noted on their property record cards, 

together with Mr. Cavanagh’s calculation of percentage decrease from 

the previous year’s assessment, were as follows: 

  



Property Assessed 

value 

Decrease 

from FY08 

Lot size 

(acres) 

Year 

built 

SFLA Total number of 

rooms/bedrooms/b

athrooms 

 Subject $490,800 

  

 - 2.7%   1.30 1997 2,456    6/3/2.5 

66 Old Dam 

Road 

$564,900 -14.4% 0.85 1981 1,764 6/4/2 

35 Old Dam 

Road 

$470,000 -10.2% 1.20[3] 1989 3,472 13/6/3 

28 Old Dam 

Road 

$510,200 -24.2% 0.82 1983 1,904 6/3/2 

16 Old Dam 

Road 

$473,400 -21.8% 0.62 1997 2,829 8/3/1 plus 2 

half baths 

10 Old Dam 

Road 

$370,700 -17.7% 0.30 1998 1,764 6/3/2 

  

Based on information regarding an apparent decrease in property 

values gleaned from “The Bourne Enterprise” article as well as his 

own comparable-assessment analysis, Mr. Cavanagh’s opinion of value 

for the subject property was $464,200, which represented a decrease 

of about 8% from the previous fiscal year’s assessment of $504,600.  

However, Mr. Cavanagh did not offer any adjustments to his comparable 

properties to account for any differences between the comparable 

properties and the subject property.  Mr. Cavanagh also did not offer 

any evidence of recent comparable sales for comparison with the 

subject property.   

Ms. Barakauskas, Assessor for Bourne, testified on behalf of the 

appellee.  Ms. Barakauskas spoke briefly regarding the assessment for 



35 Old Dam Road, explaining that the reduction in assessed value was 

the result, in part, of an error in the measurement of the 

improvement in the previous fiscal year that was now corrected for 

the fiscal year at issue.  Ms. Barakauskas pointed out that the land 

component of 35 Old Dam Road and the subject property were assessed 

comparably based on their square footage, and that the difference in 

assessment, therefore, was the result in the change in the 

measurement of the improvement for 35 Old Dam Road.  The assessors 

offered no other evidence.   

On the basis of the evidence presented, the Presiding 

Commissioner found that the appellants failed to present evidence 

sufficient to meet their burden of proving that the subject 

assessment was too high.  The appellants presented the property 

record cards for five purportedly comparable properties and 

calculated the percentage decrease in assessed values from the 

previous fiscal year.  However, the appellants’ comparable-assessment 

analysis did not provide any adjustments to account for crucial 

differences between the subject property and the purportedly 

comparable properties.  Absent such adjustments, no meaningful 

comparison of these properties with the subject property could be 

made.  Therefore, the appellants’ evidence lacked persuasive value.  

The Presiding Commissioner thus found that the appellants failed to 

meet their burden of proving that the subject property was 

overvalued.   

The appellants also argued that the subject property was 



disproportionately assessed.  However, Mr. Cavanagh’s analysis did 

not contain any evidence or implication that a widespread scheme of 

intentional disproportionate assessment existed in Bourne or that the 

assessors were discriminating against the appellants or the subject 

property in any way.  The Presiding Commissioner thus found that the 

appellants failed to meet their burden of proving that the assessors 

were engaged in an intentional widespread scheme of disproportionate 

assessment and that they were discriminating against the appellants 

in their assessment of the subject property. 

Accordingly, the Presiding Commissioner issued a decision for 

the appellee in this appeal. 

OPINION 

The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

The assessment is presumed valid unless the taxpayers sustain 

their burden of proving otherwise.  Schlaiker v. Board of Assessors 

of Great Barrington, 365 Mass. 243, 245 (1974).  Accordingly, the 

burden of proof is upon the appellants to make out their right as a 

matter of law to an abatement of the tax.  Id.  The appellants must 

show that the assessed valuation of the property was improper.  

See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 



679, 691 (1982).  In appeals before this Board, a taxpayer “‛may 

present persuasive evidence of overvaluation either by exposing flaws 

or errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)).  

Sales of comparable realty in the same geographic area and 

within a reasonable time of the assessment date generally contain 

probative evidence for determining the value of the property at 

issue.  Graham v. Assessors of West Tisbury, Mass. ATB Findings of 

Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 

494, 496 (1929)), aff’d, Graham v. Assessors of West Tisbury, 

73 Mass. App. Ct. 1107 (2008).  In the instant appeal, Mr. Cavanagh 

testified that he was unable to find any comparable sales in the 

subject property’s neighborhood.  However, evidence of comparable 

assessments may also be used to determine a property’s fair cash 

value.  “At any hearing relative to the assessed fair cash valuation 

. . . of property, evidence as to the fair cash valuation . . . at 

which assessors have assessed other property of a comparable nature . 

. . shall be admissible.” G.L. c. 58A, § 12B.   The properties used 

in a comparable-assessment analysis must be comparable to the subject 

property in order to be probative of the fair cash value. See 

Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 

696, 703 (1972).  The appellants bear the burden of “establishing the 



comparability of . . . properties [used for comparison] to the 

subject property.”  Fleet Bank of Mass. v. Assessors of Manchester, 

Mass. ATB Findings of Fact and Reports 1998-546, 554.  Accord New 

Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 470 

(1981). “Once basic comparability is established, it is then 

necessary to make adjustments for the differences, looking primarily 

to the relative quality of the properties, to develop a market 

indicator of value.”  New Boston Garden Corp., 383 Mass. at 470. 

In the instant appeal, the appellants offered five purportedly 

comparable properties, which were located in the same neighborhood as 

the subject property.  However, the appellants failed to make any 

adjustments for differences between their purportedly comparable 

properties and the subject property.  The Presiding Commissioner thus 

found and ruled that the appellants failed to provide meaningful 

evidence of value.  See Letasz v. Assessors of Westfield, Mass. ATB 

Findings of Fact and Reports 2011-579, 588 (when party failed to make 

adjustments for differences between purportedly comparable properties 

and the subject property, “the Presiding Commissioner found that he 

was unable to determine from the evidence a value for the subject 

property lower than the assessment.”).  Therefore, the Presiding 

Commissioner found and ruled that the appellants failed to meet their 

burden of proving that the subject property was overvalued for the 

fiscal year at issue. 

The appellants also raised a claim of disproportionate assessment.  “In order to obtain relief on the 

basis of disproportionate assessment, a taxpayer must show that there is an ‘intentional policy or 



scheme of valuing properties or classes of properties at a lower percentage of fair cash value than the 

taxpayer’s property.’”  Brown v. Assessors of Brookline, 43 Mass. App. Ct. 327, 332 (1997)(quoting 

Shoppers’ World, Inc. v. Assessors of Framingham, 348 Mass. 366, 377 (1965)).  If the taxpayers can 

demonstrate in an appeal to the Board that they have been the victim of a scheme of discriminatory, 

disproportionate assessment, they “may be granted an abatement . . . which will make . . . [their] 

assessment proportional to other assessments, on a basis which reaches results as close as is practicable 

to those which would have followed application by the assessors of the proper statutory principles.”  

Coomey v. Assessors of Sandwich, 367 Mass. 836, 838 (1975) (quoting Shoppers’ World, 348 Mass. at 

377-78).   
In the present appeal, the appellants failed to introduce 

sufficient evidence to show that a policy or scheme of 

discriminatory, disproportionate assessment was employed by the 

assessors against any class of properties in Bourne.  The Presiding 

Commissioner found and ruled that there was no evidence to 

demonstrate, or even suggest, that the assessors engaged in an 

“intentional widespread scheme of discrimination.”  Stilson v. 

Assessors of Gloucester, 385 Mass. 724, 727-28 (1982).  Therefore, 

the Presiding Commissioner found and ruled that the appellants failed 

to meet their burden of proving that a deliberate scheme of 

disproportionate assessment existed in Bourne for the fiscal year at 

issue.  Accordingly, the Presiding Commissioner issued a single-

member decision for the appellee in this appeal. 

  

                           THE APPELLATE TAX BOARD            

   By: ______________________________ 

                          Nancy T. Egan, Commissioner 
  

  



A true copy, 

Attest: _______________________ 

                   Clerk of the Board 

  

  

  

  

  

  

  

    

 
 

[1] This amount included a Community Preservation Act (“CPA”) 

surcharge of $108.52.

[2] G.L. c. 59, § 59 requires that applications for abatement be 

filed: “on or before the last day for payment, without incurring 

interest in accordance with the provisions of chapter fifty-seven or 

section fifty-seven C, of the first installment of the actual tax 

bill issued upon the establishment of the tax rate for the fiscal 

year to which the tax relates.”  According to G.L. c. 59, § 57C, the 

applicable payment section for this appeal, the last day for payment 

is February 1st.  However, in 2009, February 1st fell on a Sunday.  

When the last day of a filing period falls on a Sunday or legal 

holiday, the filing is still considered timely if it is made on the 

following business day.  See G.L. c. 4, § 9.  Accordingly, the 

Presiding Commissioner found that the appellants timely filed their 

abatement application on Monday, February 2, 2009.

[3] This lot consists of a 0.81-acre main parcel plus a 0.39-acre 
secondary parcel.
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     This is an appeal filed under the formal procedure pursuant to G.L. 
c. 62C, § 39 from the refusal of the Commissioner of Revenue 

(“Commissioner” or “appellee”) to abate personal income taxes 

assessed against Samuel D. Cannavo (“appellant”) for tax years 1999 

and 2000 (“tax years at issue”). 

Chairman Hammond heard the Commissioner’s Motion to Dismiss and was 

joined in the decision for the appellee by Commissioners Scharrafa, 

Egan, Rose, and Mulhern.   

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  

  
Samuel D. Cannavo, pro se, for the appellant. 

John J. Connors, Jr., Esq., for the appellee. 

  

  
FINDINGS OF FACT AND REPORT 

The issue raised in the present appeal is whether the appellant filed 

his abatement applications with the Commissioner and his appeal to 

the Appellate Tax Board (“Board”) within the statutory time frames 

established by G.L. c. 62C, §§ 37 and 39.  On the basis of the 

parties’ Agreed Statement of Facts and attached exhibits, the Board 

made the following findings of fact.  

Tax Year 1999 

The appellant filed his tax year 1999 Federal Income Tax Return 

(“Federal Return”) on October 1, 2001 and his tax year 1999 

Massachusetts Resident Income Tax Return (“Mass. Return”) on March 3, 

2003.  On his 1999 Mass. Return, the appellant reported income of 

$208,241, a $168,000 loss from his schedule C, a $1,079 loss from his 

schedule E, and a deduction of $26,699 from his schedule Y, arriving 

at a total tax due of $780. The appellant did not attach his 

schedules C, E, or Y to his Mass. Return and, as of the time of the 

hearing of the Commissioner’s Motion to Dismiss, the appellant had 

not made any payments towards the tax amount shown on his Mass. 



Return.  

On August 5, 2003, the Commissioner sent the appellant a request for 

additional information, specifically requesting the appellant’s 

schedules C, E, and Y for 1999. The appellant did not provide the 

requested forms, and on September 9, 2003, the Commissioner sent the 

Appellant a Notice of Change to Your 1999 Income Tax Return informing 

him that his deductions from schedules C, E, and Y were disallowed. 

The Commissioner sent the appellant a Notice of Assessment (“NOA”) 

dated the same day for a tax amount of $12,437, plus interest and 

penalties, for a total amount due of $22.932.50 for tax year 1999.  

The appellant filed an abatement application with the Commissioner, 

with his schedules C, E, and Y attached, dated March 1, 2004. By 

notice dated April 7, 2004, the Commissioner requested documents and 

information regarding the final determination made by the IRS 

concerning the appellant’s 1999 Federal Return. The appellant 

submitted no new information, and on January 24, 2005, the 

Commissioner informed him that his abatement application was denied 

for failure to submit requested documentation. The Commissioner sent 

a second Notice of Abatement Determination to the appellant on April 

22, 2005 notifying him that his application was denied because the 

Commissioner found that the tax was properly assessed. The appellant 

did not appeal these denials to the Board. 

On February 9, 2006, the appellant filed a second abatement 

application. This application requested an abatement on the ground 

that a revised schedule K-1 reduced his federal taxable income for 

1999.  However, the appellant did not attach his revised schedule K-1 

or a notice of federal change to his February 9, 2006 application. On 

February 22, 2006 the Commissioner sent a letter to the appellant 

requesting a copy of his Form 1040 for 1999, his revised schedule K-

1, and proof of a final determination by the Internal Revenue Service 

(“IRS”). The Commissioner advised in this letter that, in the absence 

of a federal change, the statute of limitations to appeal his 1999 

Massachusetts tax had expired.  

On March 23, 2006, the appellant submitted copies of his Federal 

Return and schedule K-1, along with a Federal Account Transcript from 

the IRS, outlining appellant’s transactions with the IRS concerning 

his 1999 federal tax.  Upon reviewing this transcript, the 

Commissioner learned that the appellant had submitted an amended 

return to the IRS on Jan 5, 2006, but that the IRS disallowed his 

claim on March 13, 2006. Prior to this submission, the last action 

that the IRS took on the appellant’s 1999 Federal Return occurred on 

February 24, 2003. Because there was no change to appellant’s 1999 

federal taxable income, the Commissioner issued a Notice of Abatement 

Determination, dated September 23, 2006, denying appellant’s February 

9, 2006 abatement application.  



Tax Year 2000 

The appellant filed his 2000 Federal Return on October 29, 2002 and 

his 2000 Mass. Return on March 3, 2003. On his 2000 Mass. Return, the 

appellant reported income of $170,158, a loss of $130,000 from his 

schedule C, and a deduction of $15,250 from his schedule Y, and 

determined a total Massachusetts tax due of $1,349. The appellant did 

not attach his schedules C or Y to the 2000 Mass. Return. He did, 

however, make payment of $1,349 with his 2000 Mass. Return on March 

3, 2003.  

On July 22, 2003, the Commissioner sent to the appellant a request 

for additional information, specifically requesting the appellant’s 

schedules C and Y for 2000. The appellant did not provide the 

requested forms, and on September 9, 2003, the Commissioner sent the 

Appellant a Notice of Change to Your 2000 Income Tax Return informing 

him that the deduction from his schedule Y was disallowed. The 

Commissioner sent the appellant a NOA dated September 15, 2003, for a 

tax amount of $2,119, plus interest and penalties, for a total amount 

due of $2,100.80, after a credit of $1,349 for his March 3, 2003 

payment.  

On March 29, 2004, the appellant filed an abatement application with 

Commissioner. By notice dated April 2, 2005, the Commissioner 

requested additional documents and other information regarding any 

final determination made by the IRS regarding the appellant’s 2000 

Federal Return.  The appellant submitted no new information and the 

Commissioner denied the appellant’s abatement application on April 

22, 2005. In addition, on April 23, 2005, the Commissioner denied the 

appellant’s request to abate penalties imposed for tax year 

2000.  The appellant did not appeal either  denial to the Board. 

On February 9, 2006, the appellant filed with the Commissioner a 

second abatement application, together with copies of his 2000 

Federal Forms 1040 and 1040x, and his 2000 Mass. Return. In his 

second abatement application, the appellant claimed that his federal 

income was reduced because of a revised schedule K-1, but he did not 

attach his revised schedule K-1 to the application. On February 22, 

2006 the Commissioner sent a letter to the appellant requesting a 

copy of his 2000 Federal Return and revised schedule K-1, along with 

evidence of a final determination from the IRS.[1] The Commissioner 

advised in this letter that without any adjustment from the IRS, the 

statute of limitations for appealing the appellant’s 2000 

Massachusetts tax had expired.  

On March 23, 2006, the appellant submitted copies of his Federal 

Return and schedule K-1, along with a Federal Account Transcript from 

the IRS, outlining appellant’s transactions with the IRS concerning 

his 2000 federal tax. Upon reviewing this transcript, the 

Commissioner learned that the appellant had submitted an amended 

return to the IRS on January 5, 2006, but that the IRS disallowed his 

claim on March 13, 2006. Prior to this submission, the last action 



that the IRS took on the appellant’s 2000 Federal Return occurred on 

June 28, 2004. Based on this information, the Commissioner issued a 

Notice of Abatement Determination, dated September 23, 2006, denying 

appellant’s abatement application for lack of jurisdiction. 

Based on the foregoing facts, and for the reasons discussed in the 

following Opinion, the Board found and ruled that the appellant 

failed to timely appeal to the Board from the Commissioner’s denials 

of his first abatement applications for tax years 1999 and 2000 and 

that his subsequent applications for abatement for those years were 

not filed within the period provided in G.L. c. 62C, § 37.  

Accordingly, the Board found and ruled that it did not have 

jurisdiction over this appeal and issued a decision for the appellee. 

  
OPINION 

The provisions of G.L. c. 62C, § 37, effective at all times relevant 

to this appeal,[2] identify three periods during which a taxpayer may 

timely file an Application for Abatement: 

Any person aggrieved by the assessment of a tax, other than 

a tax assessed under chapters sixty-five or sixty-five A, 

may apply in writing to the commissioner, on a form 

approved by him, for an abatement thereof at any time 

within three years from the last day for filing the return 

for such tax, determined without regard to any extension of 

time, within two years from the date the tax was assessed 

or deemed to be assessed, or within one year from the date 

that the tax was paid, whichever is later . . .  

      
(Emphasis added).  

Tax Year 1999 

     The relevant dates for determining the due date of appellant’s tax 
year 1999 application for abatement under § 37 are as follows: the 

due date of the appellant’s 1999 Mass. Return was April 15, 2000; the 

Commissioner made a deficiency assessment on September 9, 2003; and 

the record contains no evidence of a 1999 tax payment.  On the basis 

of these dates, the Board found and ruled that the latest date for 

filing appellant’s abatement application under § 37 was two years 

from the September 9, 2003 deficiency assessment, September 9, 2005. 

     The appellant filed his first abatement application on March 1, 

2004, well within the September 9, 2005 deadline.  However, the 

Commissioner sent to the appellant two abatement determinations 

concerning the first abatement application: the first, dated January 

24, 2005, denied the abatement application for failure to respond to 

a request for documentation and the second, dated April 22, 2005, 

denied the application because the Commissioner determined that the 

deficiency assessment was correct.  The appellant failed to file an 

appeal with the Board within sixty days of either denial, as required 

by G.L. c. 62C, § 39. 

     Instead, the appellant filed a second abatement application with 

the Commissioner on February 9, 2006, apparently claiming that a 



federal change in his 1999 federal taxable income reduced his 1999 

Massachusetts taxable income.  Under G.L. c. 62C, § 30,[3] the 

appellant had one year from his receipt of notice of a federal change 

to file an abatement application with the Commissioner.  However, the 

documentation that the appellant produced from the IRS showed that 

there was no reduction in the appellant’s 1999 federal taxable 

income.  Accordingly, § 30 was not applicable and the appellant’s 

February 9, 2006 abatement application was filed after the § 37 due 

date of September 9, 2005.  The Board therefore found and ruled that 

it did not have jurisdiction over the appellant’s 1999 abatement 

claim because he failed to timely file an appeal under § 39 from the 

Commissioner’s denials of his first abatement application and he his 

second abatement application was filed beyond the statutory due date 

under § 37.   

Tax Year 2000 

     The relevant dates for determining the due date of appellant’s tax 
year 2000 application for abatement under § 37 are as follows: the 

appellant’s 2000 Mass. Return was due on April 15, 2001; the 

Commissioner made a deficiency assessment on September 15, 2003; and 

the appellant made a partial payment of tax on March 3, 2002.  On the 

basis of these dates, the Board found and ruled that the latest date 

for filing appellant’s abatement application under § 37 was two years 

from the September 9, 2003 deficiency assessment, September 15, 2005. 

The appellant filed his first abatement application for tax year 2000 

on March 29, 2004, well within the September 15, 2005 deadline.  In 

response, the Commissioner sent to the appellant two abatement 

determinations: the first, dated April 22, 2005, denied the abatement 

application because the Commissioner determined that the assessment 

was correct and the second, dated April 23, 2005, denied the 

appellant’s request to abate penalties imposed for tax year 2000.  

The appellant failed to file an appeal with the Board within sixty 

days of either denial, as required by G.L. c. 62C, § 39. 

     Instead, the appellant filed a second abatement application with 
the Commissioner on February 9, 2006, apparently claiming that a 

federal change in his 2000 federal taxable income reduced his 2000 

Massachusetts taxable income.  Under G.L. c. 62C, § 30, the appellant 

had one year from his receipt of notice of a federal change to file 

an abatement application with the Commissioner.  However, the 

documentation that the appellant produced from the IRS showed that 

there was no reduction in the appellant’s 2000 federal taxable 

income.  Accordingly, § 30 was not applicable and the appellant’s 

February 9, 2006 abatement application was filed after the September 

9, 2005 deadline under § 37.  The Board therefore found and ruled 

that it did not have jurisdiction over the appellant’s 2000 abatement 

claim because he failed to timely file an appeal under § 39 from the 

Commissioner’s denials of his first abatement application and he his 

second abatement application was filed beyond the statutory due date 



under § 37.  

  
Conclusion 

     “It has long been the law of this Commonwealth that, when a remedy 
is created by statute, and the time within which it may be availed of 

is one of the prescribed conditions for relief, failure to meet that 

time limit deprives a judicial body, court, or administrative appeals 

board of jurisdiction to hear the case.” Nissan Motor Corp. v. 

Commissioner of Revenue, 407 Mass. 153, 157 (1990) (affirming Board’s 

dismissal of appeal where taxpayer failed to timely file an abatement 

application); see also Good v. Commissioner of Revenue, 395 Mass. 

686, 688 (1985) (affirming Board’s dismissal of appeal where taxpayer 

failed to timely file an appeal with the Board within 60 days of the 

Commissioner’s denial of an abatement application). 

     Accordingly, because the appellant failed to timely appeal to the 

Board from the Commissioner’s denials of his first abatement 

applications for tax years 1999 and 2000 and his subsequent 

applications for abatement for those years were not filed within the 

period provided in G.L. c. 62C, § 37, the Board found and ruled that 

it did have jurisdiction over this appeal and issued a decision for 

the appellee.   

  

                               THE APPELLATE TAX BOARD 

  

                         By: _________________________________ 

                             Thomas W. Hammond., Jr., Chairman 

A true copy    

Attest: __________________________ 

         Clerk of the Board 

  

  

 
 

[1] The record is unclear as to why the Commissioner requested 

another copy of the appellant’s Form 1040. 

[2] St. 2011, c. 68, § 68 amended § 37, effective July 1, 2011, after 

the relevant periods at issue in this appeal.

[3] G.L. c. 62C, § 30 provides, in pertinent part: “If, as a result of the change 

by the federal government in a person’s federal taxable income, federal credits or 

federal taxable estate, the person or estate believes that a lesser tax was due 

the commonwealth than was assessed, the person or estate may apply in writing to 

the commissioner for an abatement thereof under section 37 within 1 year of the 

date of notice of the final determination by the federal government.” 
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     This is an appeal under the formal procedure, pursuant to G.L. c. 

59, §§ 64 and 65, from the refusal of the Board of Assessors of the 

City of Holyoke (“assessors” or “appellee”) to abate taxes on certain 

real estate in the City of Holyoke owned by and assessed to Cynthia 

Ann Jackson (“appellant”) under  G.L. c. 59, §§ 11 and 38, for fiscal 

year 2011.   

     Commissioner Chmielinski (“Presiding Commissioner”) heard this 

appeal and issued a single-member decision for the appellant in 

accordance with G.L. c. 58A, § 1A and 831 CMR 1.20.   

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.   



  

     Cynthia Ann Jackson, pro se, for the appellant. 

  

     Anthony Dulude, assessor, for the appellee. 

  



FINDINGS OF FACT AND REPORT 

     Based on the evidence and testimony offered at the hearing of this 

appeal, the Presiding Commissioner made the following findings of 

fact. 

     On January 1, 2010, the appellant was the assessed owner of an 

improved parcel of real estate located at 23 Dale Street in the City 

of Holyoke (“subject property”).  The parcel contains approximately 

0.24 acres of land and is improved with a ranch-style dwelling. The 

dwelling contains approximately 1,680 square feet of finished living 

area, including three bedrooms, one full bathroom and one half 

bathroom. The dwelling also features an attached garage and a small 

porch in the rear.  The dwelling’s exterior is brick and its roof 

covering is asphalt.  The interior rooms are finished with drywall, 

and the floors with hardwood. The cellar is finished with tile 

flooring, wood paneling, a drop ceiling, recessed lighting and the 

dwelling’s half bathroom.  

The assessors valued the subject property at $181,400, and 

assessed a tax thereon, at the rate of $15.78 per thousand, in the 

amount of $2,862.49.  On or about December 31, 2010, Holyoke’s 

Collector of Taxes sent out the city’s actual real estate tax bills.  

In accordance with G.L. c. 59, § 57C, the appellant paid the tax 

without incurring interest.  On January 31, 2011, the appellant 

timely filed her application for abatement with the assessors, which 

was deemed denied on April 30, 2011.[1]  The appellant seasonably 



appealed to the Appellate Tax Board (“Board”) on July 28, 2011. Based 

on these facts, the Presiding Commissioner found that the Board had 

jurisdiction to hear and decide this appeal.   

     At the hearing of the appeal, the appellant argued that her 

property was overvalued because the assessors had not adequately 

considered the condition of the property’s cellar, which had been 

valued as finished living area for fiscal year 2011. The appellant 

testified that despite the presence of three sump pumps, the cellar 

experienced ongoing water problems and accumulated moisture and mold, 

ultimately causing substantial damage.  

In support of her testimony, the appellant introduced pictures 

of the damaged area and an estimate for mold remediation totaling 

$4,250.  The appellant also noted that the cellar lacked heat and 

that new venting and heating systems were, in her view, necessary to 

consider the space usable.  Because of these issues, and with 

particular emphasis on the water and mold damage, the appellant 

concluded that the cellar was not a livable space.  

To further demonstrate that the subject property was overvalued, 

the appellant introduced assessments of three purportedly comparable 

properties, which ranged in assessed value from $167,700 to $177,500. 

Based upon the assessed values of these properties and the condition 

of the subject dwelling’s cellar, the appellant opined that the fair 

cash value of the subject property was $165,000.  

     The assessors relied primarily on the testimony of Anthony Dulude, 



an assessor for Holyoke, who testified that he inspected the property 

in either May or June of 2011. Mr. Dulude  acknowledged that the 

dwelling’s cellar had moisture problems, but  maintained that the 

cellar was usable as a recreation room. To account for the condition 

of the cellar, Mr. Dulude testified that he made a downward 

adjustment of $3,400 in the assessed value of the subject property 

for year 2012, but not retroactively to the fiscal year at issue.  

After considering all of the evidence, the Presiding 

Commissioner found and ruled that the appellant met her burden of 

proving that the subject property was overvalued for fiscal year 

2011. In reaching this decision, the Presiding Commissioner gave 

substantial weight to the appellant’s credible testimony and evidence 

establishing the deteriorated condition of the subject property’s 

cellar, which resulted from water and mold damage. The Presiding 

Commissioner also took note of Mr. Dulude’s acknowledgement of 

moisture problems in the cellar.  

The Presiding Commissioner, however, gave little weight to the 

purportedly comparable assessments offered by the appellant, because 

each of the properties was distinct from the subject property in size 

and condition and the appellant failed to offer any adjustments to 

account for these differences.  Consequently, the Presiding 

Commissioner found that the appellant’s purportedly comparable 

properties provided little evidence that the subject property was 

overvalued.  



On the basis of the foregoing, the Presiding Commissioner 

determined that the fair cash value of the subject property for 

fiscal year 2011 was $174,000. Accordingly, the Presiding 

Commissioner granted an abatement of $116.77.  

      

OPINION 

      The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer in a free and open market 

will agree if both of them are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245)). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 



assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.”  

General Electric Co., 393 Mass. at 600 (citing Donlon v. Assessors of 

Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the 

appellant provided probative credible evidence that in valuing the 

subject property for fiscal year 2011, the assessors failed to 

adequately consider the effect of water and mold damage in the 

subject dwelling’s finished cellar. This evidence included the 

appellant’s own testimony as well as her photographs of the damaged 

area and an estimate she provided of the cost to repair the mold 

damage.  

The Board need not specify the exact manner in which it arrived at its valuation.  Jordan Marsh v. 

Assessors of Malden, 359 Mass. 196, 110 (1971).  “The market value of [] property c[an] not be 

proved with mathematical certainty and must ultimately rest in the realm of opinion, estimate, and 

judgment . . . .  The board c[an] select the various elements of value as shown by the record and from 

them form . . . its own independent judgment." Assessors of Quincy v. Boston Consol. Gas Co., 

309 Mass. 60, 72 (1941). (citations omitted).  See also North American Philips Lighting Corp. v. 

Assessors of Lynn, 392 Mass. 296, 300 (1984); New Boston Garden Corp. v. Assessors of Boston, 383 

Mass. 456, 473 (1981); Jordan Marsh Co., 359 Mass. at 110. “The credibility of witnesses, the weight 

of evidence, and inferences to be drawn from the evidence are matters for the [B]oard.”   Cummington 

School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977). 

Based on the evidence presented in this appeal, and the 

reasonable inferences drawn therefrom, the Presiding Commissioner 

found that the fair cash value of the subject property for fiscal 

year 2011 was $174,000.  

  

  

  

Accordingly, the Presiding Commissioner issued a single-member 



decision for the appellant and granted an abatement of $116.77.  

  

   THE APPELLATE TAX BOARD 

  

                   By:                     ______________ 

                      Richard G. Chmielinski, Commissioner  

  

A true copy, 

  

Attest:                     ______ 

  Clerk of the Board 

  

  

 
 

[1] Pursuant to G.L. c. 58A, § 6, (“§ 6”) an application for 

abatement is deemed denied when a board of assessors fails to act on 

the application within three months of its filing.  Three months 

“means three calendar months.”  G.L. c. 4, § 7, Nineteenth; see also 

Berkshire Gas Company v. Assessors of Williamstown, 361 Mass. 873 

(1972). Therefore, the appellant’s abatement application was deemed 

denied on April 30, 2011.  See, e.g., Center for Human Development, 

Inc. v. Assessors of Springfield, Mass. ATB Findings of Fact and 

Reports 2010-501, 503, n.1 (ruling that a calendar month means “‘the 

time from any day of such a month to the corresponding day (if any; 

if not to the last day) of the next month.’").
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Paul and Christopher Weller (“appellants”) under G.L. c. 59, §§ 11 

and 38, for fiscal year 2009 (“fiscal year at issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond, and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellants. 

Donald Fleming, Esq., assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 



increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 

properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellants were the assessed owners of an 

improved parcel of real estate located at     2 Oliver Street in the 

Crescent Beach section of Mattapoisett (“subject property”).  The 

subject property consists of a 5,000 square-foot parcel improved with 

a cottage that has 538 square feet of finished living area comprised 

of three rooms, including one bedroom, as well as one full bathroom.  

     The subject property, which is located in a private neighborhood, 

is a waterfront property that affords direct ocean views.   

For the fiscal year at issue, the assessors valued the subject 

property at $857,200 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $8,198.04.[1]  The assessors 

valued the land component of the subject assessment at $812,400 and 



the dwelling at $44,800.   

The appellants timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59,     § 59, timely filed 

an abatement application with the assessors.  The assessors offered 

the appellants a reduction in the value of the subject property, 

which the appellants did not accept. The appellants seasonably filed 

a Petition Under Formal Procedure with the Board on July 16, 2009.  

On the basis of the foregoing, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal. 

     The appellants argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of their argument, the appellants offered the testimony of Mr. Paul 

Weller and Ms. Lori Carroll-Melker, a certified residential real 

estate appraiser whom the Board qualified as an expert in residential 

real estate appraisal.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 



submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 

testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service (“MLS”) data for land parcels they deemed 

comparable to the property. The appraisers also reviewed maps, 

including those providing aerial views such as the images available 

on the Google Earth website. Having identified comparable land data, 

the appraisers drove by the selected properties.[2] On the basis of 

this review, they identified four sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows:  



1. 20 Oliver Street, Mattapoisett, is        a 0.46-acre 

property with “deeded beach     rights . . . close to the 

waterfront” that was sold on January 24, 2007 for $274,000. 

  

2. 17 Nokomis Road, Marion, Massachusetts, is a waterfront 

property, one-quarter acre in size, that was sold on August 17, 

2007 for $690,000. 

  

3. 3 Pigwacket Lane, Mattapoisett, is a  1.5-acre property 

with a “slightly inferior location and lot, however, 

similar waterviews,”  that was sold on January 30, 2008 for 

$300,000.[3]  

   

4.   2 David Street, Mattapoisett, is a property with 

“water views and water access,” 0.28-acre in size, that was 

sold on June 9, 2008 for $590,000. 

  
The appraisers made adjustments to these sales to derive an 

indicated value of $525,000 for the land component of the subject 

property for the fiscal year at 



issue.  The Board, however, found the appraisers’ 

valuation methodology wanting in several respects and, ultimately, 

lacking the credible data necessary to establish the fair cash value 

of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in general terms, and failed 

to specify the nature or magnitude of the adjustments made to the 

sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

views and encumbrances. Thus, the Board had no means to discern 

whether the appraisers’ adjustments were appropriate or, in turn, the 

indicated value of the subject parcel was justified. 

     The Board also found that the appraisers did not provide a 

sufficiently substantive response to the assessors’ assertion that 

the sales of all of their chosen properties had been “coded out” 

because Mattapoisett and Marion had concluded that the sales were not 

arms-length transactions.[4]  Having acknowledged that she was aware 

that the properties had been “coded out,” Ms. Carroll-Melker stated 

that she had reviewed sources such as MLS and Banker and Tradesman to 

confirm that each sale had qualified as an arm’s-length transaction. 

She conceded, however, that neither she nor Ms. Carroll had 



communicated with the parties or brokers involved in any of the sales 

to confirm that the sales had been at arm’s-length. When, as here, 

doubt has been cast on whether transactions were at arm’s-length, the 

appraisers’ limited investigation and failure to consult sources able 

to confirm the circumstances surrounding the transactions led the 

Board to conclude that the sales could not be relied upon to provide 

credible probative evidence of the subject property’s fair cash 

value. 

     Finally, the Board was influenced by glaring inconsistencies in the 

appraisers’ presentations. For example, as indicated above, the 

appraisers cited          3 Pigwacket Lane as a comparable sale in 

the present appeal. In their appraisal report, the appraisers stated 

that, compared with the subject property, a waterfront property that 

has direct waterfront views, 3 Pigwacket Lane had a “slightly 

inferior location and lot, however, similar waterviews.” During the 

course of the hearing held by Commissioner Mulhern relating to three 

non-waterfront properties in Pease Point,[5]  (the “Pease Point 

hearing”) the appraisers also cited 3 Pigwacket Lane in their 

comparable-sales analysis. In sharp contrast, however, the appraisers 

then referred to the property as having either “limited or no 

waterviews,” or as having no waterviews. These descriptions cannot 

reasonably be reconciled with the description provided in the present 

appeal. Rather, each description appears tailored to support the 

appraisers’ assertion of comparability in the appeal to which it 

relates, evidencing an abject failure to consistently and accurately 



portray the properties incorporated in their comparable-sales 

analyses.  

The appraisers’ description of the property at 2 David Street in 

the Pease Point hearing was also materially different from its 

description in the present appeal. More specifically, the appraisal 

reports for the Pease Point hearing explicitly referenced deed 

restrictions on the property, presumably negatively affecting the 

property’s value. No such reference was made in the present appeal, 

in which the appraisers simply described the property as “located 

across from water with waterviews.”  

The Board found that the cited disparities in the descriptions 

of the appraisers’ chosen comparable properties, and particularly 

those relating to 3 Pigwacket Lane, not only diminished the 

properties’ probative value as indicators of the subject parcel’s 

value, but substantially undermined the appraisers’ credibility.  

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  

Mr. Weller testified primarily about the subject property and 

the assessed values of nearby properties. Mr. Weller described the 

subject parcel as small and improved with a 650 square foot 



uninsulated “summer beach shack.”[6] With reference to exhibits 

introduced into evidence prior to Mr. Weller’s testimony and his own 

Application for Abatement relating to the fiscal year at issue, Mr. 

Weller noted that the assessed value of all properties in the 

vicinity of the subject property had increased significantly from 

fiscal year 2008 to the fiscal year at issue. He emphasized, however, 

that percentage increases were not consistent among the various 

properties, ranging from just under forty percent to more than one 

hundred percent.[7]  While the increases in value were striking and 

varied in percentage, the Board found that standing alone, they did 

not serve to establish the fair cash value of the subject property’s 

parcel or indicate that the subject property had been overvalued. 

Mr. Weller also performed an analysis of nearby properties in 

which he derived the “assessed value” of each linear foot of a 

property’s waterfront by dividing each parcel’s assessed value by its 

total waterfront footage. While several of the cited properties’ 

“waterfront footage values” were essentially the same as the subject 

property, other properties’ values were substantially lower. The 

Board found that this analysis provided little if any probative 

evidence of the subject property’s fair cash value for the fiscal 

year at issue. 

Finally, Mr. Weller testified that a nearby property similar in 

size to the subject property but improved with a dwelling superior to 

the subject property’s dwelling had been offered for sale in early 



2008 for approximately $600,000. According to Mr. Weller, after the 

property was taken off the market for some time, it sold at a lower 

price during December of 2009. Mr. Weller did not, however, 

substantiate the property’s sale price or date. Absent this 

information, and lacking adjustments to account for differences 

between the cited property and the subject property, the Board was 

not able to determine if the property’s sale may have provided 

probative evidence of the subject property’s value.  

In sum, the Board found that the Mr. Weller did not offer 

sufficient probative evidence to establish that the subject property 

had been overvalued for the fiscal year at issue.    

For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole explained generally the 

method by which the assessors arrived at land valuations in 

Mattapoisett, including development of several factors which reflect 

a parcel’s various attributes and are incorporated in the valuation 

methodology. During examination by appellants’ counsel, Mr. Cole 

acknowledged what appeared to be disparities in application of these 

factors to more than one parcel. The disparities did not, however, 

undermine the validity of the overall valuation methodology or 

provide a basis to determine that the subject property had been 

overvalued.  

Having considered all of the evidence, the Board found and ruled 

that the appellants failed to provide sufficient probative credible 



evidence of the subject property’s land value for the fiscal year at 

issue. They therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology under 

the circumstances present in this appeal, neither the methodology nor 

the underlying data supported a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

   

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass 549, 566 

(1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 



General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellants sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellants failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  



Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share "fundamental similarities" with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated value for the subject parcel was 



justified. 

Moreover, the evidence presented cast substantial doubt on 

whether the appraisers’ chosen sales qualified as arm’s-length 

transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

     Finally, the appraisers gave glaringly inconsistent descriptions of 

the property at 3 Pigwacket Lane, which they offered as a comparable 

sale in both the present appeal and the Pease Point hearing. The 

Board found that these irreconcilable descriptions, coupled with the 

materially different descriptions of the property at       2 David 

Street, not only diminished the properties’ probative value as 

indicators of the subject parcel’s value, but substantially 

undermined the appraisers’ credibility.  

In sum, the Board found that the various and significant flaws 

in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue. Similarly, the Board found that Mr. Weller’s testimony, while 

illustrative of varying changes in the assessed values of nearby 

properties between fiscal year 2008 and the fiscal year at issue, 

lacked the information necessary to establish the fair cash value of 



the subject property.   

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)).  



Having concluded that the appellants failed to demonstrate that 

the subject property’s land was overvalued, and given that the 

appellants disputed only that portion of the assessment, the Board 

found and ruled that the appellants failed to sustain their burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue. 

Accordingly, the Board issued a decision for the appellee in this 

appeal.   

                  

   THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

       Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

  

 
 

[1] This sum includes a Community Preservation Act surcharge of 

$71.78. 

 

[2]  The Board noted the appraisers’ failure to inspect either the 

subject property or their sale properties on foot, which would have 



afforded a significantly better means to observe the parcels’ 

physical attributes and make relevant comparisons.

[3] Ms. Carroll-Melker and the appraisal report to which she referred 
stated that the parcel size of this property is 1.5 acres. However, a 

property record card submitted by the assessors, which the Board 

found more probative than the appraisers’ unsubstantiated statements, 

indicated that the parcel is 0.75 acres. All else being equal, this 

smaller parcel size weighs in favor of a higher indicated value for 

the subject parcel than that derived by the appraisers.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.

[5] The Pease Point properties are located at 6 Avenue A, 12 Avenue 
A, and 20 Avenue A and form part of the group of properties 

consolidated for hearing as discussed in the Introduction section of 

these findings of fact and report.

[6]  As indicated, supra, the Board found that the dwelling’s living 
area to be 538 square feet. This figure was taken from the subject 

property’s property record card, which the Board found more probative 

than the unsubstantiated estimate provided by the appellants. 

[7]  The Board noted that among the properties cited by Mr. Weller, four had 

increased in value by the same percentage as the subject property.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 



Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”), to abate taxes on real estate owned by and assessed to 

Paul Forrest, Trustee, EMF Pine Road Irrevocable Trust (“appellant”) 

under G.L. c. 59, §§ 11 and 38, for fiscal year 2009 (“fiscal year at 

issue”). 

     Commissioner Rose heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Mulhern and Chmielinski joined him in the 

decision for the appellee. 

These findings of fact and report are made on the motion of the 

Appellate Tax Board (“Board”) pursuant to G.L. c. 58A, § 13 and 831 

CMR 1.32, and are issued simultaneously with the Board’s Decision in 

this appeal. 

  

Patricia A. McArdle, Esq. for the appellant. 

Donald Fleming, Esq., assessor, for the appellee. 

FINDINGS OF FACT AND REPORT 

I.              INTRODUCTION 

For the fiscal year at issue, the assessors dramatically 

increased values of waterfront and water-view land in the Town of 

Mattapoisett relative to values for the prior fiscal year. In certain 

cases, land values more than doubled over fiscal year 2008 values, 

resulting in substantially increased property tax burdens on the 

owners of such land. 

Following the issuance of assessments reflecting the increases, 

numerous appeals were filed with the assessors and, subsequently, the 

Board.  Many of the appeals were filed by one attorney who, in turn, 

retained a single appraisal firm to prepare an appraisal report for 

each property and testify at the hearing of each appeal.   

 Given the volume of the appeals, similarities among the 



properties, common representation of the appellants, and valuation by 

a single appraiser employing substantially the same valuation 

analysis, the Board, with the consent of the parties, consolidated 

the appeals brought by the referenced attorney, which were divided 

for hearing by location. Commissioner Mulhern heard appeals relating 

to properties on Pease Point and Commissioner Rose heard appeals of 

properties in the Crescent Beach area.  

II. JURISDICTION AND FACTS  

Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Board made the following findings of 

fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved parcel of real estate located at 9 Point Road near Point 

Connett in Mattapoisett (“subject property”). The subject property 

consists of a 5,351 square-foot parcel improved with a two-story, 

single-family home. The home has 1,715 square feet of finished living 

area, comprised of eight rooms, including four bedrooms, as well as 

two full bathrooms.[1] The subject property also features an enclosed 

porch and an open porch. The property is located in a private 

neighborhood approximately two blocks from Buzzards Bay. 

For the fiscal year at issue, the assessors valued the subject 

property at $412,500 and assessed a tax thereon at the rate of $9.48 

per thousand, in the total amount of $3,940.13.[2]  The assessors 

valued the land component of the subject assessment at $278,600 and 

the improvements at $133,900.   

The appellant timely paid the taxes due without incurring 

interest and, in accordance with G.L. c. 59,     § 59, timely filed 

an abatement application with the assessors, which was denied on 

April 29, 2009. The appellant seasonably filed a Petition Under 



Formal Procedure with the Board on July 16, 2009.  On the basis of 

the foregoing, the Board found and ruled that it had jurisdiction to 

hear and decide this appeal. 

     The appellant argued that the subject property was significantly 

overvalued for the fiscal year at issue, disputing only the value 

placed on the land component of the contested assessment. In support 

of his argument, the appellant offered the testimony of Ms. Lori 

Carroll-Melker, a certified residential real estate appraiser.  

     Ms. Carroll-Melker testified that she had several years of real 

estate appraisal experience in Southeastern Massachusetts, including 

Cape Cod, the Islands, and in particular, Mattapoisett. Ms. Carroll-

Melker testified that she had been engaged by the appellants’ 

attorney to appraise only the land portion of the subject property 

and did not consider or incorporate the value of the property’s 

improvements in her opinion of value. She also acknowledged that her 

name did not appear on the original appraisal report, which had been 

submitted to the assessors prior to the hearing of this appeal. She 

maintained, however, that the absence of her signature was an 

oversight, and that she had participated in all facets of the 

report’s preparation with her mother, Ms. Carol A. Carroll, who had 

signed the original appraisal report and served as principal of the 

Carroll Appraisal Company. The appellants offered into evidence a 

revised version of the original report signed by Ms. Carroll-Melker 

as well as Ms. Carroll. On the basis of Ms. Carroll-Melker’s 



testimony regarding her participation in the preparation of the 

appraisal report, which the Board found credible, the Board allowed 

the report to be entered into evidence. 

     Ms. Carroll-Melker described the steps taken to appraise the 

subject property. Having concluded that a comparable-sales analysis 

was the appropriate methodology to appraise the subject property, Ms. 

Carroll-Melker and Ms. Carroll (together, “the appraisers”) drove by 

the subject property, reviewed public documents, and searched 

multiple listing service data for land parcels they deemed comparable 

to the property. The appraisers also reviewed maps, including those 

providing aerial views such as the images available on the Google 

Earth and Bing websites. Having identified comparable land data, the 

appraisers drove by the selected properties.[3] On the basis of this 

review, they identified three sales on which they based their 

valuation of the subject property. The appraisers described the 

properties as follows: 

  

1.             20 Oliver Street, Mattapoisett, is a 0.46-

acre property with ”deeded beach rights” that was sold on 

January 24, 2007 for $274,000. 

  

2.   Lot 98 Cedar Point, Mattapoisett, is a 0.25-acre 

property with “beach rights” that was sold on October 26, 2007 

for $160,000.  

  

3.   105 Brandt Island Road, Mattapoisett, is a 0.69-acre 

inland property with “beach rights” that was sold on June 24, 

2008 for $180,000.   

   



  
The appraisers made adjustments to these sales to derive an 

indicated value of $190,000 for the land component of the subject 

property for the fiscal year at issue. The Board, however, found the 

appraisers’ valuation methodology wanting in several respects and, 

ultimately, lacking the credible data necessary to establish the fair 

cash value of the subject property for the fiscal year at issue.   

     As acknowledged by Ms. Carroll-Melker, the appraisers made 

adjustments to the properties chosen for comparison to the subject 

property’s parcel to derive the indicated value of the subject parcel 

for the fiscal year at issue. The appraisers, however, described the 

purportedly comparable properties only in very general terms, and 

failed to specify the nature or magnitude of the adjustments made to 

the sales prices of the properties including, but not limited to, 

adjustments made for location, sale date, parcel size, topography, 

and encumbrances. Thus, the Board had no means to discern whether the 

appraisers’ adjustments were appropriate or, in turn, the indicated 

value of the subject parcel was justified.  

   The appraisers also provided little substantive response to the 

assessors’ assertion that two of their chosen sales had been “coded 

out” because Mattapoisett had  concluded  that the sales were not 

arm’s-length transactions.[4]  Ms. Carroll-Melker confirmed that 

neither she nor Ms. Carroll had communicated with the parties to any 

of the sales during the preparation of the appraisal report to 

confirm that the sales had been at arm’s-length. Further, she 



provided only her own, largely unsubstantiated opinion to counter the 

assessors’ assertion that the sales did not qualify as arm’s-length 

transactions. Under these circumstances, the Board could not conclude 

that the sales provided credible probative evidence of the subject 

property’s fair cash value. 

Finally, although Ms. Carroll-Melker testified, consistent with 

statements in the subject property’s appraisal, that the properties 

chosen for comparison with the subject property had “beach rights” or 

“deeded beach rights,” neither Ms. Carroll-Melker nor the appraisal 

established the existence or nature of those rights. More 

specifically, Ms. Carroll-Melker gave conflicting and inconsistent 

testimony regarding the properties’ “beach rights,” and the appraisal 

report made no mention of the basis for the appraisers’ conclusion 

that the properties had such rights. The Board found that Ms. 

Carroll-Melker’s unreliable testimony combined with the appraisers’ 

failure to support their statements regarding the attributes of their 

chosen comparable properties diminished both the properties’ 

probative value as indicators of the subject property’s value and the 

appraisers’ credibility.       

In sum, the Board found that various and significant flaws in 

the appraisers’ valuation methodology compelled the conclusion that 

the appraisers provided scant credible evidence of the subject 

property’s land value and therefore could not be relied upon to 

estimate that value or, in turn, the subject property’s value for the 

fiscal year at issue.  



For their part, the assessors offered the testimony of 

Mattapoisett assessor Robert Cole. Mr. Cole submitted purportedly 

comparable sales that he stated the assessors used in their valuation 

analysis to derive the fair cash value of the subject property’s 

parcel. Mr. Cole did not, however, specify the precise means by which 

the sales were incorporated into the town’s analysis or the various 

elements of its valuation methodology. Consequently, the Board could 

not determine if that methodology supported the contested assessment. 

Having considered all of the evidence, the Board found and ruled 

that the appellant failed to provide sufficient probative credible 

evidence of the subject property’s land value for the fiscal year at 

issue. He therefore failed to demonstrate that the property’s 

assessed value exceeded its fair cash value. Further, although the 

Board could not endorse the assessors’ valuation methodology, the 

evidence presented did not support a finding of overvaluation. 

Accordingly, the Board issued a decision for the appellee in this 

appeal. 

  

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer in a free and open 

market will agree if both are fully informed and under no 



compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass 549, 566 

(1956). 

The taxpayer has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] sustained the burden of proving the contrary.’” 

General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) 

(quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, a taxpayer “may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.” Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983). 

In the present appeal, the appellant sought to demonstrate that 

the subject property’s parcel was overvalued and, therefore, that the 

property’s overall assessed value was excessive. The Board, however, 

found that the appellant failed to present sufficient probative 

credible evidence to demonstrate that the subject property was 

overvalued. 

Generally, real estate valuation experts, the Massachusetts 



courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).   

 “[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982). 

 “Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. ATB Findings of Fact and Reports 

2009-115, 123 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)). Properties are “comparable” to the subject property when 

they share “fundamental similarities” with the subject property, 

including similar age, location, size and date of sale.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004). When offering sales, the taxpayer 

“bears the burden of 'establishing the comparability of . . . 

properties [used for comparison] to the subject property.'" Wood v. 

Assessors of Fall River, Mass. ATB Findings of Fact and Reports 2008-

213, 225. 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable property’s sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  “Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 



differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

While the Board would have sanctioned a properly executed 

comparable-sales analysis to value the subject property, the Board 

found that the appraisers’ methodology was fatally flawed.  

     Although the appraisers made adjustments to their sale properties 

to estimate the value of the subject property’s parcel, they 

described the properties only in general terms, and did not specify 

the nature or magnitude of their adjustments. The Board, therefore, 

could not determine if the appraisers’ adjustments were warranted or, 

in turn, if their indicated value for the subject parcel was 

justified. 

Moreover, the evidence presented cast substantial doubt on 

whether two of the appraisers’ three chosen sales qualified as arm’s-

length transactions. This doubt was not effectively addressed by the 

appraisers, undermining an assertion that the sales were properly 

included in the appraisers’ comparable-sales analysis. See DSM 

Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  

Finally, the Board found that Ms. Carroll-Melker’s conflicting 

and inconsistent testimony regarding the appraisers’ chosen 

properties’ “beach rights,” combined with the lack of evidence 

supporting the appraisers’ conclusion that the properties had such 

rights, diminished both the properties’ probative value as indicators 

of the subject property’s value and the appraisers’ credibility.      

In sum, the Board found that the various and significant flaws 



in the appraisers’ valuation methodology inexorably led to its 

conclusion that the appraisers provided scant credible evidence of 

the subject parcel’s fair cash value. This evidence could not be 

relied upon to estimate the parcel’s value for the fiscal year at 

issue.    

A taxpayer does not establish the right to an abatement merely 

by showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “In 

abatement proceedings, ‘the question is whether the assessment for 

the parcel of real estate, including both the land and the structures 

thereon, is excessive.  The component parts, on which that single 

assessment is laid, are each open to inquiry and revision by the 

appellate tribunal in reaching the conclusion whether the single 

assessment is excessive.’”  Id. at 1999-601-02 (quoting Massachusetts 

General Hospital v. Belmont, 238 Mass. 396, 403 (1921)).  

Having concluded that the appellant failed to demonstrate that 

the subject property’s land was overvalued, and given that the 

appellant disputed only that portion of the assessment, the Board 

found and ruled that the appellant failed to sustain his burden of 

demonstrating that the subject property’s overall assessed value 

exceeded its fair cash value for the fiscal year at issue. 

Accordingly, the Board issued a decision for the appellee in this 



appeal.   

  

                    THE APPELLATE TAX BOARD 

  

   

   By:   _____       ________________     

      Thomas W. Hammond, Jr., Chairman  

  

A true copy, 

  

Attest:                 ___________ 

           Clerk of the Board 

  

 
 

[1] Both the subject property’s property record card and the 

appellants’ Petition Under Formal Procedure indicate that the subject 

parcel consists of 5,351 square feet, but the appellant’s appraisal 

report submitted during the hearing of this appeal states that the 

parcel’s area is 5,227 square feet. Absent additional evidence, the 

Board found most probative the property record card and the 

appellant’s initial statement of the parcel’s size.   

[2] This sum includes a Community Preservation Act surcharge of 

$29.63. 

 

[3]  The Board noted the appraisers’ failure to inspect either the 

subject property or their sale properties on foot, which would have 

afforded a significantly better means to observe the parcels’ 

physical attributes and make relevant comparisons.

[4] The assessors’ assertion was supported by submission of property record cards 
for each of the properties in question containing notations indicating that the 

properties had been “coded out,” as well as uncontroverted testimony presented by 

the assessors confirming the accuracy of the notations.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 62C, § 39 from the refusal of the appellee, the Commissioner of 

Revenue (“Commissioner” or “appellee”), to abate penalties assessed 

for late-filed meals tax returns and late payment of meals taxes for 

the monthly tax periods ending January 31, 2008 through and including 

the period ending December 31, 2009 (“2008-2009 tax periods at 

issue”). 

     Chairman Hammond heard this appeal.  He was joined by Commissioners 

Scharaffa, Rose, Mulhern and Chmielinski in the decision for the 

appellee. 

These findings of fact and report are made pursuant to the 

appellant’s request under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  



     John K. Fitch, pro se, for the appellant. 

  

David T. Mazzuchelli, Esq. for the appellee. 

  

FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered into evidence 

at the hearing of this appeal, the Appellate Tax Board (“Board”) made 

the following findings of fact. 

At all times relevant to the instant appeal, the appellant John 

K. Fitch (“appellant”) owned and operated the Waverly Street 

Restaurant LLC (the “Restaurant”) in Westford.  The appellant failed 

to file meals tax returns, and failed to remit the corresponding 

meals taxes that he was required to collect from customers of the 

Restaurant, in a timely manner for the 2008-2009 tax periods at 

issue, as well as for all subsequent tax periods through the tax 

period ending March 31, 2010. 

As a result of the appellant’s delinquent filing and payment 

history during 2008 and 2009, the Commissioner issued to the 

appellant a Notice of Failure to File dated March 22, 2010.  Sometime 

thereafter, the appellant became aware of an amnesty program which 

would allow the Commissioner to waive penalties under certain 

circumstances for, among other reasons, failure to timely file meals 

tax returns and timely pay meals tax (the “Amnesty Program”).   



The parameters of the Amnesty Program were established by 

Section 43 of Chapter 166 of the Acts of 2009 (“Section 43”), which 

granted to the Commissioner both the authority to waive penalties and 

to establish the scope and specific qualification criteria for the 

Amnesty Program.  In accordance with her authority under Section 43, 

the Commissioner implemented the Amnesty Program by issuing Technical 

Information Release 10-5 (“TIR 10-5”).  Under TIR 10-5, taxpayers to 

whom the Commissioner issued a “Tax Amnesty Notice” had a two-month 

period, from April 1, 2010 to June 1, 2010, to seek waiver of 

penalties for tax periods ending on or before December 31, 2009.  In 

addition to the requirement that taxpayers must be notified of their 

eligibility for the Amnesty Program, taxpayers were required to pay 

the full amount of tax and interest due for any period shown on the 

Tax Amnesty Notice by June 1, 2010. 

The Commissioner did not issue a Tax Amnesty Notice to the 

appellant.  Nonetheless, the appellant electronically filed meals tax 

returns and made electronic payments of meals taxes for the 2008-2009 

tax periods at issue with, according to his testimony, with the 

intent of being included in the Amnesty Program.  According to the 

appellant, he electronically filed his returns and made payment of an 

amount equal to the outstanding tax and interest amounts for the 

2008-2009 tax periods at issue on June 1, 2010, the deadline for 

qualifying for the Tax Amnesty Program.  There is no indication in 

the record, however, that the appellant made the Commissioner aware 

on or before June 1, 2010, that he was applying for a waiver of 



penalties under the Amnesty Program or how he wished his payment to 

be applied.  

On July 28, 2010, the appellant filed a Form CA-6, Application 

for Abatement/Amended Return with the Commissioner, requesting that 

penalties for the 2008-2009 tax periods at issue be waived pursuant 

to the Amnesty Program.  By Notice of Abatement Determination dated 

August 19, 2010, the Commissioner notified the appellant that his 

abatement application had been denied, because “[p]ursuant to 

Massachusetts General Laws, Chapter 62C, Section 33, you have not 

shown reasonable cause in your failure to file a return or to pay a 

tax in a timely manner.”  On October 19, 2010, the appellant 

seasonably filed his Petition with the Board.  On the basis of these 

facts, the Board found that it had jurisdiction to hear and decide 

this appeal. 

The appellant produced printouts from the Department of 

Revenue’s website showing that he made electronic payments on June 1, 

2010, which together totaled $20,127.78, the amount of tax and 

interest owed for the 2008-2009 tax periods at issue as of the date 

of payment.  The Department of Revenue’s automated system applied the 

appellant’s June 1, 2010 payment first to all outstanding tax 

liabilities -- which included not only the 2008-2009 tax periods at 

issue but also the first three tax periods in 2010 – and then to 

interest.  As a result, there existed outstanding interest due for 

the 2008-2009 tax periods at issue after June 1, 2010. 



The appellant claimed that the computer program by which he 

filed his late returns and paid the delinquent tax on June 1, 2010 

did not afford him the opportunity to specify that his payments were 

to be applied towards the taxes and interest owed for the 2008-2009 

tax periods at issue.  He also claimed that although Section 43, 

which authorized the Amnesty Program, and TIR 10-5, which implemented 

it, were both unconstitutional under his reading of Molesworth v. 

Commissioner, 408 Mass. 580 (1990), he was nevertheless entitled to a 

waiver of penalties under the Amnesty Program for the 2008-2009 tax 

periods at issue.   

The Board ruled that the appellant failed to meet his burden of 

showing that either Section 43 or TIR 10-5 was unconstitutional.  As 

described more fully in the Opinion which follows, there is nothing 

in Molesworth or elsewhere which supports the appellant’s argument 

and, in any event, Molesworth is clearly distinguishable from the 

present appeal.  The Board therefore ruled that the appellant failed 

to meet his burden of proving a constitutional infirmity in the 

Amnesty Program authorized by the Legislature in Section 43 and 

implemented by the Commissioner in TIR 10-5. 

The Board further found and ruled that the appellant did not 

qualify for the Amnesty Program because he was not issued a Tax 

Amnesty Notice and did not pay the full amount of tax and interest 

due for the 2008-2009 tax periods at issue on or before June 1, 

2010.  The issuance of a Tax Amnesty Notice is an explicit 

requirement for eligibility for the Amnesty Program under TIR 10-5.  



The evidence of record does not reveal the reason that the 

Commissioner did not issue a Tax Amnesty Notice to the appellant, 

although it could be inferred that the appellant’s continued 

disregard for his filing and payment responsibilities for tax periods 

subsequent to the tax periods covered by the Amnesty Program led the 

Commissioner to conclude that the appellant was not suitable for 

inclusion in the Amnesty Program.  Regardless of the reason, no Tax 

Amnesty Notice was issued to the appellant and, therefore, he was not 

eligible for the Amnesty Program. 

Further, the appellant did not comply with the requirement under 

TIR 10-5 that he pay the full amount of tax and interest shown as due 

on the Tax Amnesty Notice.  Even assuming the absence of the 

requirement that the delinquent tax and interest amounts must be 

shown on the Tax Amnesty Notice, the appellant still failed to pay 

the full amount of the tax and interest for the periods for which he 

is requesting a waiver of penalties.  Without notifying the 

Commissioner that he was attempting to pay the tax and interest due 

for the 2008-2009 tax periods at issue or that he was attempting, 

despite the lack of issuance of a Tax Amnesty Notice, to seek a 

waiver of penalties under the Amnesty Program, he filed meals tax 

returns and made a payment on June 1, 2010 electronically, apparently 

assuming that the Commissioner’s computer program would apply his 

payment as he intended it to be applied.  The record reveals that he 

did not notify the Commissioner of his request for a waiver of 

penalties until his July 28, 2010 abatement application, well after 



the Amnesty Program was closed.  After application of the appellant’s 

June 1, 2010 electronic payment, there remained an outstanding 

balance of interest due for the 2008-2009 tax periods at issue, 

thereby disqualifying the appellant from participation in the Amnesty 

Program. 

Because no Tax Amnesty Notice was issued to the appellant and he 

failed to pay the full amount of the tax and interest for the 2008-

2009 tax periods at issue, the appellant was not entitled to a waiver 

of penalties under the Amnesty Program.  Further, appellant offered 

no evidence on the issue of whether he had reasonable cause for his 

failure to timely file meals tax returns and pay the required meals 

tax.  Accordingly, because the appellant is not entitled to either a 

waiver of penalties under the Amnesty Program or an abatement of 

penalties under G.L. c. 62C, § 33(f), the Board issued a decision for 

the appellee in this appeal.   

  

OPINION 

The appellant does not dispute that he failed to timely file 

meals tax returns and failed to remit the meals taxes required to be 

collected from the Restaurant customers.  The Commissioner, 

therefore, assessed penalties against the appellant pursuant to G.L. 

c. 62C, § 33(a) and (b).  The appellant also does not dispute that 

the penalties at issue were properly computed and that, absent the 

Amnesty Program, he would be liable for the payment of the penalties 



at issue.  The appellant’s sole argument is that he is entitled to a 

waiver of penalties under the Amnesty Program. 

As part of legislation entitled “An Act Establishing Fiscal 

Stability Measures For Fiscal Year 2010,” Section 43 authorized the 

Commissioner to establish a tax amnesty program by which the 

Commissioner could abate certain penalties, including penalties for 

late-filed returns and late payment of tax liability “without the 

need for any showing by the taxpayer of reasonable cause.”  Section 

43(a) goes on to provide that the waiver of penalties applies if the 

taxpayer:  

files returns, makes payments as required by the 

commissioner or otherwise comes into compliance with the 

tax laws of the commonwealth as required by the 

commissioner pursuant to the tax amnesty program. The scope 

of the program, including the particular tax types and 

periods covered, including any limited look-back period for 

unified returns, shall be determined by the commissioner. 

  
(Emphasis added). 

The language of § 43(a) makes clear that the Legislature 

authorized the Commissioner to develop and implement a tax amnesty 

program but deferred the details, including the “scope” of the 

program, to the Commissioner’s discretion.  Moreover, other 

paragraphs of Section 43 further underscore that the Legislature 

established the general parameters of the program, but granted to the 

Commissioner broad discretion in establishing the specific criteria 

for amnesty eligibility.  See, e.g., § 43(c) (“the commissioner may 

offer tax amnesty to those taxpayers who have either an unpaid self-



assessed liability or who have been assessed a tax liability”); § 

43(g) (“a taxpayer who is eligible for the amnesty program based upon 

the criteria established by the commissioner”). (Emphasis added).   

Under the authority of Section 43, the Commissioner promulgated 

TIR 10-5, which provided the scope of the program, including the 

details of what the Amnesty Program would cover and in what 

circumstances it would apply.  It is apparent that the Commissioner 

exercised her discretion by establishing a program that is much 

narrower in scope than the broad parameters outlined in Section 43.  

For example, § 43(a) authorizes the Commissioner to waive “all 

penalties that could be assessed,” while TIR 10-5 provides, as it 

title states, a “Limited Amnesty Program For Taxpayers With Existing 

Business Tax Liabilities.”  In addition, although § 43(a) authorizes 

the Commissioner to require payment of all tax and interest “on or 

before June 30, 2010,” TIR 10-5 requires that all tax and interest 

payments under the Amnesty Program must be made by June 1, 2010. 

In accordance with its authority to determine the scope of the 

program and criteria for eligibility, the Commissioner also narrowed 

the class of taxpayers who could tax advantage of the Amnesty 

Program.  TIR 10-5 provides, in pertinent part, that:   

The Commissioner will notify taxpayers of their eligibility 

to participate in the Amnesty Program.  Only those 

taxpayers to whom a “Tax Amnesty Notice” has been issued 

will be eligible. 

  
Under the Amnesty Program, if a taxpayer is notified by the 

Commissioner that the taxpayer is eligible and the taxpayer 

pays the full amount of tax and interest due for any period 



as shown on the “Tax Amnesty Notice,” the Commissioner is 

authorized to waive all unpaid penalties. 

  
. . .  

  
The Amnesty Program is open to taxpayers who: 

  

Have been issued a “Tax Amnesty Notice;” . . .  

  

  
TIR 10-5 could not be more explicit in establishing that the 

issuance of a Tax Amnesty Notice is a necessary precondition to 

eligibility for the Tax Amnesty Program.  The appellant attempts to 

avoid the clear language of TIR 10-5 by arguing, based on 

constitutional principles he finds in Molesworth, that the 

Legislature could not delegate eligibility criteria to the 

Commissioner and the Commissioner could not exclude him from the 

Amnesty Program.  First, there is no mention of either the state or 

federal Constitution in Molesworth; the court simply held that the 

Commissioner had no statutory authority to impose interest and 

penalties in the circumstances of that appeal.  Id. at 582.  Further, 

there is no suggestion in Molesworth or any other authority of which 

the Board is aware that supports the appellant’s argument; rather, 

relevant case law establishes that the Legislature has the authority 

to delegate to the Commissioner the discretion to define the scope of 

the Amnesty Program.  See, e.g., Macys East, Inc. v. Commissioner of 

Revenue, 441 Mass. 797, 806 (2004) (recognizing that the Legislature 

has delegated to the commissioner the responsibility of 

administering, interpreting, and enforcing the state tax laws). 

Moreover, the appellant was delinquent in filing tax returns and 



paying taxes held in trust for the Commonwealth, even after the 2008-

2009 tax periods at issue.  The Commissioner’s decision that 

appellant was not eligible for a tax amnesty program designed to 

facilitate collection of certain taxes could hardly be read to 

implicate a fundamental constitutional right.  The Board found and 

ruled that the Commissioner’s limitation of the Amnesty Program did 

not amount to an abuse of discretion or an unconstitutional 

infringement on any protected right of the appellant. 

Notwithstanding the lack of a Tax Amnesty Notice, the appellant 

maintains that he is entitled to inclusion in the Amnesty Program 

because he paid the full amount of tax and interest for the periods 

covered by the Amnesty Program.  The appellant maintained that 

Molesworth prohibited the Commissioner from applying his June 1, 2010 

payment to all outstanding taxes -- including periods after the 2008-

2009 tax periods at issue –- and obligated the Commissioner to apply 

the appellant’s payment in a manner consistent with his unstated 

intentions. 

In contrast to the taxpayer in Molesworth, however, the 

appellant gave no direction whatsoever to the Commissioner concerning 

the application of his payment. See id. at 581.  The appellant cannot 

reasonably expect the Commissioner’s computer program to understand 

that he intended to pay only the tax and interest due for the 2008-

2009 tax periods at issue when he has other delinquent tax payments 

due and fails to notify the Commissioner, in any way, of his wishes 

concerning the payment.  Accordingly, Molesworth is clearly 



distinguishable from the present appeal. 

Because no Tax Amnesty Notice was issued to the appellant and he 

failed to pay the full amount of the tax and interest for the 2008-

2009 tax periods at issue, the appellant was not entitled to waiver 

of penalties under the Amnesty Program.  Therefore, the appellant’s 

only available recourse for abatement of penalties is G.L. c. 62C, § 

33(f), which provides that penalties may be abated if the appellant’s 

failure to timely file returns and pay the required taxes was due to 

“reasonable cause and not due to willful neglect.”   The 

determination of reasonable cause requires factual findings as to the 

reasons for the taxpayer’s failure to file returns and pay taxes 

timely.  See M&T Charters, Inc. v. Commissioner of Revenue, 404 Mass. 

137, 144 (1989).  “At a minimum, the taxpayer must show that he 

exercised the degree of care that an ordinary taxpayer in his 

position would have exercised.” Id. at 665.  Here, the appellant 

offered no evidence of reasonable cause for his failure to timely 

file returns and remit the required taxes. The appellant thus failed 

to meet his burden of proving that the penalties at issue should have 

been abated pursuant to § 33(f). 

Accordingly, because the appellant is not entitled to either a 

waiver of penalties under the Amnesty Program or an abatement of 

penalties under G.L. c. 62C, § 33(f), the Board issued a decision for 

the appellee in this appeal. 

  

                             THE APPELLATE TAX BOARD 



  

  

                            By: __________________________________ 

     Thomas W. Hammond, Jr., Chairman 

A true copy, 

  

Attest: _______________________________ 

        Clerk of the Board 
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     These are appeals filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

appellee, Board of Assessors of the Town of Peru (“assessors” or 



“appellee”), to abate taxes on certain real estate located in the 

Town of Peru owned by and assessed to Danbee Real Estate Co., LLC 

(“Danbee”) and certain real estate owned by and assessed to Lakeside 

Retreats, LLC (“Lakeside”) under G.L. c. 59, §§ 11 and 38, for fiscal 

year 2009. 

     Commissioner Mulhern heard these appeals.  Chairman Hammond and 

Commissioners Scharaffa, Rose and Egan joined him in the decisions 

for the appellee. 

These findings of fact and report are made pursuant to the 

appellants’ request under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

     Dennis M. LaRochelle, Esq. for the appellants. 

  

Ellen M. Hutchinson, Esq. for the appellee. 

FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered into evidence 

at the hearing of this appeal, the Appellate Tax Board (“Board”) made 

the following findings of fact. 

On January 1, 2008, Danbee was the assessed owner of two parcels 

of real estate located in the Town of Peru:  the parcel identified as 

Assessors Map 26, Parcel 50 (“Parcel 26-50”), and the parcel 

identified as Assessors Map 26, Parcel 4 (“Parcel 26-4”) 

(collectively, “the subject properties”).  Parcel 26-50, which 



consisted of 121.43 acres of land, was located at 101 West Main Road, 

to the south of Route 143 in Peru.  It extended from Route 143 in a 

southerly direction to Lake Ashmere, with extensive frontage on Lake 

Ashmere.  Parcel 26-4, which consisted of 119.67 acres, was located 

at 94 West Main Road, across Route 143 from Parcel 26-50.  Danbee 

sought recreational land classification for 33.7 acres of Parcel 26-

50 and for 9.4 acres of Parcel 26-4, and it sought forest land 

classification for the remaining 198 acres of Parcels 26-50 and 26-

4.     

On January 1, 2008, Lakeside was the assessed owner of the 

parcel of real estate identified as Assessors Map 22, Parcel 21 

(“Parcel 22-21”).  Parcel 22-21 consisted of 15.02 acres of land 

located along Route 143.  Lakeside sought forest land classification 

for the entire 15.02 acres of Parcel 22-21. 

  

Forest-Land Classification Appeals 

Docket No. F294429 pertains to Danbee’s application for 

classification of 198 acres of Parcels 26-50 and 26-4 as forest 

land.  Docket No. F294430 pertains to Lakeside’s application for 

classification of the entire 15.02 acres of Parcel 22-21 as forest 

land.  On April 3, 2007, Danbee and Lakeside each timely submitted to 

the State Forester a forest management plan and application seeking 

to have 198 acres of both Parcels 26-50 and 26-4 and all of Parcel 

22-21 classified as forest land pursuant to G.L. c. 61, § 2.  On 



August 21, 2007, the State Forester timely certified both Danbee’s 

and Lakeside’s forest management plans.  By applications dated 

September 27, 2007, Danbee and Lakeside sent the assessors the 

approved forest management plan as evidence of the forest land 

certification.  In accordance with G.L. c. 61, § 2, the applications 

were to be filed with the assessors “prior to October first.”  The 

last day prior to October first was Sunday, September 30, 2007.   

On Monday, October 1, 2007, the Town Clerk received and signed 

for a package properly addressed to the assessors which contained 

Danbee’s and Lakeside’s applications for forest land classification.  

However, because the assessors did not have business hours on Monday 

or Tuesday, they did not pick up the applications until Wednesday, 

October 3, 2007.  By Notices of Action dated December 19, 2007, the 

assessors notified Danbee and Lakeside of their December 10, 2007 

decisions to deny both classification applications.  The reason 

listed on both notices was “untimely filed.”   

On January 17, 2008, Danbee and Lakeside each filed an 

Application for Modification of the appellee’s disallowance of the 

original applications, together with supporting documentation.  On 

January 18, 2008, Danbee and Lakeside filed separate appeals with the 

State Forester.  The appellee has failed to act on the Modifications, 

and the State Forester has failed to act on the appeals.  By separate 

Petitions Under Formal Procedure, Danbee and Lakeside both appealed 

the appellee’s failure to act on the applications for forest 

classification. 



By Order dated January 6, 2010, the Board denied the appellee’s 

Motion to Dismiss.  Where, as here, the deadline for filing falls on 

a Sunday or legal holiday, the deadline is the following business 

day.[1]  The fiscal year 2009 applications for forest classification 

were received by the Town Clerk on October 1, 2007, and were 

therefore timely filed.  As the Board stated in its January 6, 2010 

Order:  “The assessors’ lack of daytime business hours on October 1, 

2007 and their failure to pick up the applications, either through 

lack of business hours or otherwise, until October 3, 2009, is of no 

jurisdictional consequence.”  

However, there is nothing in Chapter 61 or elsewhere that 

authorizes the appellants’ appeals to the Board.  Because the State 

Forester has granted the appellants’ applications for classification, 

they have no reason to appeal from the State Forester decision.  The 

assessors, instead of filing an appeal to the State Forester 

requesting removal of the lands from classification, simply refused 

to treat the subject properties as forest land because they believed 

the appellants’ paperwork was filed untimely.  There is, however, no 

right of appeal from the assessors’ decisions in Chapter 61; rather, 

appeals under Chapter 61 concern decisions of the State Forester or 

the use of the properties.  The Board thus ruled that it lacked 

subject matter jurisdiction to hear and decide these appeals. 

  

Recreational-Land Classification Appeal 



Docket No. F294960 pertains to Danbee’s application for the 

classification as recreational land of 33.7 acres of Parcel 26-50 and 

9.4 acres of Parcel 26-4, for a total of 43.1 acres.  On October 1, 

2007, the appellee timely received Danbee’s application dated 

September 27, 2007 seeking recreational-land classification for the 

43.1 acres of the subject properties.  See G.L. c. 61B, § 3.[2]  On 

December 19, 2007, the appellee mailed to Danbee a Notice of Action 

notifying Danbee that on December 10, 2007 the appellee had 

disallowed the application on the basis that the 43.1 acres were 

“Non-qualifying.”  On February 14, 2008, Danbee filed an Application 

for Modification of the appellee’s disallowance of its recreational-

land classification application, and on April 10, 20078, Danbee 

submitted a Supplemental Appendix to the Application for 

Modification.  The appellee failed to act on the Application for 

Modification.  On May 14, 2008, Danbee seasonably filed a Petition 

Under Formal Procedure with the Board.  On the basis of these facts, 

the Board found that it had jurisdiction over the recreational-land 

classification appeal. 

Danbee presented its case-in-chief through the testimony of its 

witnesses, Vickie Donahue, Esq., counsel for Danbee, and Mark 

Toporoff, the Co-Director of “Camp Danbee,” a summer camp that 

operates at the subject properties.  Danbee also presented its fiscal 

year 2010 tax bills and maps for both parcels at issue. 

The subject properties were used eight weeks of the year for the 



operation of Camp Danbee.  Mr. Toporoff explained that employees of 

Camp Danbee had one week of orientation and the girls attended the 

camp for weeks two through eight.  As indicated on the map submitted 

by Danbee, there was a large area of improved land, which Mr. 

Toporoff explained was called the “Campus.”  The Campus was located 

on the south side of Route 143 and extended south to Lake Ashmere.  A 

second area of improved land was located southeast of the Campus.  

Both the Campus and the smaller improved area of Parcel 26-50 were 

improved with multiple buildings, including:  residential cabins 

containing full bathroom facilities where the girls stayed for their 

seven-week session; several buildings for activities, including the 

dance, gymnastics and fine arts buildings; the dining hall; and 

administration and maintenance buildings.  Parcel 26-50 was further 

improved with numerous athletic fields, including:  softball and 

multipurpose fields; athletic courts for tennis, basketball and 

volleyball; swimming pools; and a waterslide at the edge of Lake 

Ashmere along with bleacher seating.  Mr. Toporoff testified that a 

portion of Parcel 26-50 along Lake Ashmere was used by Camp Danbee 

for evenings of traditional camping, which he explained meant eating 

and sleeping under the stars.  The map for Parcel 26-50 did not 

delineate the proposed recreational land or otherwise detail where 

the area sought to be classified as recreational land, as opposed to 

forest land, was located.   

According to the map of Parcel 26-4, this parcel was improved 

with several horse-riding facilities, including stable and barn 



buildings and corrals, which were also used by Camp Danbee.  As with 

the map for Parcel 26-50, the map for Parcel 26-4 did not delineate 

the proposed recreational land or otherwise detail where the area 

sought to be classified as recreational land, as opposed to forest 

land, was located.      

Attorney Donahue testified to her involvement in filing the 

application for recreation-land classification for the subject 

properties.  She explained that the application was completed by Dan 

Zankel in his capacity as President of Campground, LLC, which was the 

sole member of Danbee, and that she reviewed the application prior to 

its filing.  The application for classification of the subject 

properties as recreational land was submitted by the appellee as 

evidence in these appeals.  This application, signed “[u]nder the 

pains and penalties of perjury,” indicated that the subject 

properties were not open to the general public but instead were 

restricted, as specified on the application, to “private 

individuals.”  Attorney Donahue stated that she reviewed this 

application and she testified that, at the time, she saw no mistakes 

or problems with it.  Attorney Donohue testified that she since came 

to believe that this portion of the application was erroneous.  

Danbee did not present Mr. Zankel as a witness in these appeals.  

Next, Mr. Toporoff testified to the use of the subject 

properties, primarily the use by Camp Danbee.  He testified that Camp 

Danbee was a full-season[3] summer overnight camp for girls between 

the ages of 8 and 15 that offered a wide range of activities, 



including:  sports such as tennis, basktetball, soccer, sand 

volleyball, swimming, softball, lacrosse, field hockey, archery and 

gymnastics; dance; theater; and arts and crafts.  Camp Danbee also 

provided the opportunity for the girls to travel during their seven-

week session, with the older girls traveling by plane to California 

for a week and the younger girls traveling by bus to places like Cape 

Cod and Montreal for a week.  During the fiscal year at issue, 

approximately 310 girls attended Camp Danbee, and the tuition was 

approximately $9,700 for the seven-week session.   

In an attempt to overcome the evidence of restricted access to 

the subject properties, Mr. Toporoff testified to other uses of the 

subject parcels.  In addition to Camp Danbee activities, the parcels 

at issue were used for one week each year for the operation of 

America’s Camp, a non-profit program providing a week of camp at no 

cost to any child who had lost a parent as a result of the September 

11, 2001 terrorist attacks. Mr. Toporoff did not have first-hand 

knowledge of precisely how America’s Camp functioned, as he was not 

directly involved in that program.  However, Mr. Toporoff stated that 

he was involved in renting out the subject properties.  He claimed 

that other uses of the subject parcels included: the use of Danbee’s 

tennis courts by a local regional public high school; the rental of 

the property by the Peru fire department for its annual picnic; 

rentals of the property to non-profit organizations, including 

educational and religious groups, for camp outings and retreats; Red 

Cross lifeguard training primarily for the staff of Camp Danbee but 



also open, at no cost, to members of the community; the use of the 

grounds to members of the community for hunting during the winter 

season; the use of the tennis courts by a few individual members of 

the community; and the use of the grounds to members of the community 

to watch Camp Danbee’s annual fireworks display.   

However, Mr. Toporoff freely admitted that, during the seven-

week period that the girls from Camp Danbee were present at the 

subject properties, which constituted the majority of his time at the 

subject properties, access to the subject properties was greatly 

restricted.  As he explained:  

Well, when the campers are there, we have total coverage of 

the kids.  Safety is the number one issue.  So the only way 

onto the camp is through the main entrance or from the 

lake.  And so we have staff with campers all the time.  

Anybody who comes to the camp checks in at the office from 

the outside.   

  
Mr. Toporoff also admitted that there was a “No Trespassing” sign at 

the entrance of Parcel 26-50, again, primarily because “[w]hen we run 

the camp, we are responsible for all those children.  That is the 

focus of what we do, and we don’t want people coming in while we’re 

in charge of these kids.”  There was a “No Trespassing” sign at the 

entrance to the facility and no evidence was produced to indicate 

that the sign was taken down when the camp was not in session.  In 

fact, Mr. Toporoff further testified that during the winter months, 

that front-entrance roadway was barricaded by a “locked chain,” 

presumably to prevent outsiders from “driving down through into camp 

and getting stuck” in the snow, although Mr. Toporoff stated that the 



caretaker regularly plowed the roads at the parcel. 

Moreover, the Board found that the subject properties’ 

improvements were only enjoyed by participants in the private program 

run by Camp Danbee.  Even though Mr. Toporoff testified to the other 

uses of the subject properties aside from the two-month use by Camp 

Danbee, the uses he cited primarily constituted private rentals of 

the properties for fees.  While he attempted to prove that the 

subject properties were open to the public, he mentioned mere 

isolated instances of public usage by people who happened upon the 

property on their own, not as the result of public postings at the 

subject properties.  To the contrary, postings of “No Trespassing” 

signs and chains at the subject properties fostered a sense of 

exclusion and privacy, rather than invitation, onto the subject 

properties.  As for the one-week usages by America’s Camp and by the 

American Red Cross, which was primarily geared towards employees of 

the appellant with only a few outside participants, the Board found 

those to be isolated de minimus uses rather than a consistent and 

substantial usage by a non-profit organization.   

Mr. Toporoff’s efforts to establish public usage were not 

persuasive, since his involvement with, and thus his knowledge of, 

the subject properties stemmed from his duties as Co-Director of Camp 

Danbee, a seasonal camp operated for only eight weeks a year.  The 

Board found more credible on the issue of the subject properties’ 

usage the statement on the application for recreational land 

classification by Mr. Zankel as President of the sole member of 



Danbee, stating that the subject properties were restricted to use by 

“private individuals,” as well as Attorney Donahue’s testimony that 

she had reviewed the recreational-land-classification application and 

that, in her opinion, it contained no errors or problems.   

The Board thus found that on the basis of the evidence of record 

in these appeals, Danbee failed to meet its burden of proving with 

sufficient evidence that the subject properties were open to the 

public. 

Further, the Board found that neither map delineated the portion 

of the subject properties that Danbee sought to be classified as 

recreational land.  Danbee sought to have the subject properties 

classified as either recreational or forest land.  Assuming, for 

purposes of these appeals, that the improved portions that were used 

by Camp Danbee were the portions intended for classification as 

recreational land, the maps of the subject properties indicated that 

numerous buildings were constructed on portions of the subject 

properties that were used by Camp Danbee -- including activity 

facilities and residence halls as well as barns, stables and athletic 

fields -- as part of the main Campus and the other smaller campuses 

of Camp Danbee.  As testified to by Mr. Toporoff, these many 

facilities offered a wide variety of activities for the girls 

enrolled at Camp Danbee.  The Board thus found that the subject 

properties did not fall under the first category of property entitled 

to recreational-land classification under G.L. c. 61B, § 1, because 

they were not held in a wild, open, pastured, landscaped or forest 



condition, but rather, were heavily improved with buildings and 

athletic fields.[4]   

Land may also be classified as recreational land if it is used 

for “recreational use,” as that term is specifically defined by G.L. 

c. 61B, § 1, and is open to the public or to members of a non-profit 

organization.  First, the maps of the subject properties that were 

submitted by Danbee made no reference to hiking trails or picnicking 

areas that were available for public use.  While there were isolated 

areas of the subject properties that were devoted to some of the 

recreational uses specified in § 1 – camping, horseback riding, 

swimming, and some degree of hunting during the off-camp season -- 

there were also numerous portions of the subject properties that were 

devoted to uses specifically excluded by the statute, namely, any 

sport normally undertaken in a gymnasium or similar structure.  The 

Board thus found that the subject properties were not used for 

“recreational use” as specifically defined by § 1.   

Second, Danbee made no showing that it was a non-profit 

organization.  Moreover, as discussed previously, the uses of the 

subject properties by groups which were non-profit organizations, 

like America’s Camp and the American Red Cross, were de minimus.  The 

Board thus found that the subject properties did not fall under the 

second category of property entitled to recreational-land 

classification under G.L. c. 61B, § 1. 

Therefore, the Board found that Danbee failed to meet its burden 



of proving that the subject properties qualified for recreational 

status for the fiscal year at issue.   Accordingly, the Board issued 

a decision for the appellee in Docket No. F294960. 

  

OPINION 

Forest-Land Classification Appeals  

In their forest-land classification appeals, the appellants 

claimed to be aggrieved by the assessors’ disallowances of their 

applications for forest land classification for 2009, despite the 

certification by the State Forester of their forest management plans. 

 The appellants cite G.L. c. 61, § 2, which provides in pertinent 

part as follows:  

Except as otherwise herein provided, all forest land, 

parcels of not less than 10 contiguous acres in area, used 

for forest production shall be classified by the assessors 

as forest land upon written application sufficient for 

identification and certification by the state forester.  

Such application shall be accompanied by a forest 

management plan.  The state forester will have sole 

responsibility for review and certification with regard to 

forest land and forest production .  . . .  Upon receipt of 

such certified application, the board of assessors shall, 

upon a form approved by the commissioner of revenue, 

forthwith record in the registry of deeds of the county or 

district in which the parcel is situated, a statement of 

such classification which shall constitute a lien upon the 

land for taxes levied under the provisions of 

this chapter . . . . When in judgment of the assessors, 

land which is classified as forest land or which is the 

subject of an application for such classification is not 

being managed under a program, or is being used for 

purposes incompatible with forest production, or does not 

otherwise qualify under this chapter, the assessors may, on 

or before December first in any year file an appeal in 



writing mailed by certified mail to the state forester 

requesting a denial of application or, in the case of 

classified land, requesting removal of the land from such 

classification. 

(emphasis added).  As described above, the structure for forest-land 

appeals under § 2 is as follows: the State Forester, in his 

discretion, classifies the land as forest land; next, the assessors 

are to abide by the State Forester’s certification and record a 

statement of certification; then, if the assessors do not agree with 

the certification, they may appeal to the State Forester.   

In the instant appeal, the assessors did not file an appeal with 

the State Forester but instead simply refused to treat the subject 

properties as forest land.  The appellants then filed their petitions 

with the Board requesting that the Board enter an order requiring the 

appellee to comply with G.L. c. 61, § 2, including requiring the 

appellee to file the requisite statements of classification with the 

Registry of Deeds of Berkshire County.  However, under § 2, the “sole 

responsibility for review and certification” of real estate as forest 

land is with the State Forester.  All appeals regarding 

classification of land as forest land --  including whether such land 

is being properly managed or “does not otherwise qualify under 

chapter 61” –- must be filed with the State Forester.  The State 

Forester, in his discretion, “may deny the owner’s application, may 

withdraw all or part of the land from classification, or may grant 

the application, imposing such terms and conditions as he deems 

reasonable to carry out the purpose of this chapter.”  If either the 



owner or the assessors are aggrieved by this decision, § 2 creates a 

right of appeal to the State Forester, who must then convene a panel 

to conduct a hearing and render a decision.  The owner or assessors 

may then file an appeal of the panel’s decision to the Superior Court 

or the Board.  Accordingly, the Board ruled that the appellants were 

not aggrieved by any decision of the State Forester or a panel 

convened by the State Forester under § 2.  On this basis, the Board 

found and ruled that it lacked subject matter jurisdiction over the 

appeals pertaining to the failure of the appellee to certify the 

subject properties as forest land. 

  

Recreational-Land Classification Appeal 

In Docket No. F294960, Danbee appealed from the refusal of the 

appellee to classify as recreational land 33.7 acres of Parcel 26-50 

and 9.4 acres of Parcel 26-4, for a total of 43.1 acres of the 

subject properties.  In its consideration of this appeal, the Board 

is guided by the longstanding principle that “statutes granting 

exemptions from taxation are strictly construed.  A taxpayer is not 

entitled to an exemption unless he shows that he comes within either 

the express words or the necessary implication of some statute 

conferring this privilege upon him.”  Animal Rescue League v. 

Assessors of Bourne, 310 Mass. 330, 332 (1941) (citations omitted).  

For the fiscal year at issue, the requirements for recreational 



classification of land were detailed in G.L. c. 61B, § 1 (“§ 1”), 

which provided two distinct categories of land to be classified as 

recreational land.  The first category provided as follows:   

Land not less than five acres in area shall be deemed to be 

recreational land if it is retained in substantially a 

natural, wild, or open condition or in a landscaped or 

pasture condition or in a managed forest condition under a 

certified forest management plan approved by and subject to 

procedures established by the state forester in such a 

manner as to allow to a significant extent the preservation 

of wildlife and other natural resources, . . . .   

The 43.1 acres for which Danbee sought recreational-land 

classification were not subject to a “certified forest management 

plan.”  Further, the 43.1 acres contained numerous improvements that 

were used for the operation of Camp Danbee -- including soccer, 

softball and volleyball fields, dining and residence halls, and 

buildings used for dance, gymnastics and fine arts.  The Board found 

and ruled that the presence of these many facilities precluded the 

43.1 acres of the subject properties from being “retained in 

substantially a natural, wild, or open condition or in a landscaped 

or pasture condition.”  Accordingly, the Board found and ruled that 

the subject properties did not qualify as recreational land under the 

first category of the § 1 definition. 

For classification under the statute’s second category of 

recreational land, § 1 provided as follows: 



Land not less than five acres in area shall also be deemed 

to be recreational land which is devoted primarily to 

recreational use and which does not materially interfere 

with the environmental benefits which are derived from said 

land, and is available to the general public or to members 

of a non-profit organization including a corporation 

organized under chapter one hundred and eighty.  

For the purpose of this chapter, the term recreational use 

shall be limited to the following: hiking, camping, nature 

study and observation, boating, golfing, non-commercial 

youth soccer, horseback riding, hunting, fishing, skiing, 

swimming, picnicking, private non-commercial flying, 

including hang gliding, archery, target shooting and 

commercial horseback riding and equine boarding.  

Such recreational use shall not include . . . any sport 

normally undertaken in a stadium, gymnasium or similar 

structure.  

  

(emphasis added).  As detailed above, the second category of 

recreational land required both that the land be reserved for 

“recreational use,” as specifically defined, and that it be 

“available to the general public or to members of a non-profit 

organization.”  As explained below, the Board found that the subject 

properties failed to meet either prong of this definition. 

First, Danbee failed to prove the proper usage of the 43.1 acres 

of land.   Under § 1, “recreational use” is a defined, limiting term 

which includes only those activities specifically enumerated, while 

specifically excluding certain other activities.  While there were 

isolated areas of the subject properties that were devoted to some of 

the specified recreational activities -- camping, horseback riding, 

swimming, and some degree of hunting during the off-camp season -- 



there were numerous and significant portions of the subject 

properties that were devoted to uses that were specifically excluded 

from the statute as sports undertaken in a gymnasium or other 

structure, namely, the gymnastics and dance buildings.  Additionally, 

the arts building housed an activity that not only was not a sport, 

but was undertaken in an indoor structure similar to a gymnasium, and 

thus likewise did not fit within the statute’s specifically 

enumerated items of outdoor recreational activities.  See Banushi v. 

Dorfman, 438 Mass. 242, 244 (“In considering the language of the 

statute, the doctrine of ejusdem generis is applicable: ‘Where 

general words follow specific words in a statutory enumeration, the 

general words are construed to embrace only objects similar in nature 

to those objects enumerated by the preceding specific words.’”) 

(quoting 2A N.J. Singer, Sutherland Statutory Construction § 47.17, 

at 273-274 (6th ed. rev. 2000))(also citing Powers v. Freetown-Lakeville 

Regional Sch. Dist. Comm., 392 Mass. 656, 660 n.8 (1984)).  

    The appellant contended that its operation of Camp Danbee qualified 

as a recreational use because the activities of the camp in their 

entirety qualified as “camping,” an item specifically enumerated in § 

1.  However, the Board noted that each of the other items 

specifically enumerated in the definition of “recreational use” -- 

including nature observation, horseback riding, fishing and skiing -- 

was specifically an outdoor activity; in fact, as discussed above, 

any indoor activity that normally occurred in a gymnasium or other 

similar structure was to be specifically excluded from being a 

http://www.lexis.com/research/buttonTFLink?_m=266c4d2ea6d31c2258ea4013255f18ff&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B438%20Mass.%20242%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=24&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B392%20Mass.%20656%2C%20660%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=64884434f728386017792e0f9f48902d
http://www.lexis.com/research/buttonTFLink?_m=266c4d2ea6d31c2258ea4013255f18ff&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B438%20Mass.%20242%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=24&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B392%20Mass.%20656%2C%20660%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAA&_md5=64884434f728386017792e0f9f48902d


“recreational use.”  The Supreme Judicial Court has declared that 

“ʽ[t]he general and familiar rule is that a statute must be 

interpreted according to the intent of the Legislature ascertained 

from all its words construed by the ordinary and approved usage of 

the language, considered in connection with the cause of its 

enactment, the mischief or imperfection to be remedied and the main 

object to be accomplished, to the end that the purpose of its framers 

may be effectuated.’”  Industrial Finance Corp. v. State Tax 

Commissioner, 367 Mass. 360, 364 (1975) (quoting Hanlon v. Rollins, 

286 Mass. 444, 447 (1934)).  Because the operation of Camp Danbee as 

a whole incorporated a host of activities that were not specifically 

enumerated in the statute, and even activities which occurred within 

specifically excluded indoor improvements, the Board found and ruled 

that the operation of Camp Danbee did not constitute “camping” as 

that term was used in the statute and, accordingly, did not qualify 

as a specifically enumerated “recreational use” for purposes of §1.  

Second, the appellant also failed to prove that the subject 

properties were open to the public or to members of a non-profit 

organization.  Danbee did not demonstrate that it was a non-profit 

organization.  Moreover, while Mr. Toporoff believed that America’s 

Camp was operated by a non-profit organization, the camp was operated 

at the premises for only one week a year.  Likewise, the American Red 

Cross training operated for only one week a year, and it was 

primarily geared towards training Camp Danbee employees, with only a 

few outsiders.  The Board found these to be incidental, de minimus 



uses that did not constitute a sufficient public usage of the subject 

properties.  See Marshfield Rod & Gun Club v. Assessors of 

Marshfield, Mass. ATB Findings of Fact and Reports 1998-1130, 1137 

(denying the charitable exemption to a property operated by an 

organization when “occupation for charitable purposes was merely 

incidental”).   

Moreover, the Board found that Mr. Toporoff’s testimony 

attempting to establish public uses was mainly a recitation of 

primarily private rentals for fees of the properties, together with a 

few isolated instances of public usage by people who happened upon 

the property on their own, not as the result of public postings at 

the subject properties.  Ultimately, Mr. Toporoff’s efforts to 

establish public usage were not persuasive, since his involvement 

with, and thus his knowledge of, the subject properties stemmed from 

his duties as Co-Director of Camp Danbee, a seasonal camp operated 

for only eight weeks a year.  The Board found more credible the 

application statement by Mr. Zankel, stating that the subject 

properties were restricted to use by “private individuals,” and 

Attorney Donahue’s statement that she found “no errors” with the 

application.   

“Favorable tax treatment of land available only to a select few, as opposed to the general public, 

has consistently been denied.”  Cape Cod Five Cents Savings Bank and William R. Enlow, Trustees, 

et al. v. Assessors of the Town of Harwich, et al., Mass. ATB Findings of Fact and Reports 2009-659, 

679 (finding that the golf course, which was open only to members of a private club and patrons of a 



particular hotel, was not open to the general public or members of a non-profit organization within the 

meaning of § 1 and therefore did not qualify as recreational land) (citing Brookline Conservation Land 

Trust v. Assessors of Brookline, Mass. ATB Findings of Fact and Reports, 2008-679, 699-700; Wing’s 

Neck Conservation Foundation, Inc. v. Assessors of Bourne, Mass. ATB Findings of Fact and Reports 

2003-329, 343, aff’d, 61 Mass. App. Ct. 1112 (2004)).  On the basis of the evidence of record, the 

Board found and ruled that Danbee failed to meet its burden of proving that the subject properties were 

open to the public or used by members of a non-profit organization.  

  

Conclusion 

With respect to Docket Nos. F294429 and F294430, the appeals 

pertaining to forest-land classification, the Board found and ruled 

that it lacked subject-matter jurisdiction and accordingly issued 

decisions for the appellee.   

With respect to Docket No. F294960, the appeal pertaining to 

recreation-land classification, the Board found that the subject 

properties’ many facilities precluded a finding that the 43.1 acres 

of the subject properties were “retained in substantially a natural, 

wild, or open condition or in a landscaped or pasture condition.”  

The Board further found that the subject properties were not 

sufficiently devoted to “recreational uses” as specifically defined 

in G.L. c. 61B, § 1, nor were they sufficiently open to use by the 

public or members of a non-profit organization.  Therefore, the Board 

found and ruled that the subject properties did not qualify as 

recreational land under the § 1 definition.  Accordingly, the Board 



issued a decision for the appellee.  

  

      THE APPELLATE TAX BOARD 

  

   

      By:     _____       ________________         

 Thomas W. Hammond, Jr., Chairman  

  

  

A true copy, 

  

Attest:                 ___________ 

        Clerk of the Board 

  

  

 
 

[1] See G.L. c. 4, § 9; see also CFM Buckley/North, LLC v. Assessors 
of Greenfield, Mass. ATB Findings of Fact and Reports 2007-220, 223, 

n. 2; Holt v. Assessors of West Springfield, Mass. ATB Findings of 

Fact and Reports 2010-946, 948, n. 1.  

[2] Pursuant to G.L. c. 61B, § 3, an application for certification as 
recreational land must be submitted to the assessors “not later than 

October first” of the year preceding the tax year at issue. 

[3]  Mr. Toporoff explained that, except for a small percentage of 
girls from the Dominican Republic who had to depart early for school, 

the campers attended Camp Danbee for the entire seven-week period.

[4] The first prong of G.L. c. 61B, § 1 requires that recreational 
land be “retained in substantially a natural, wild, or open condition 

or in a landscaped or pasture condition or in a managed forest 

condition under a certified forest management plan approved by and 

subject to procedures established by the state forester in such a 

manner as to allow to a significant extent the preservation of 

wildlife and other natural resources  . . . .”



 

 

 

 COMMONMWEALTH OF MASSACHUSETTS 

  

APPELLATE TAX BOARD 

  

  

  

MICHAEL P. MILLER &              v.        BOARD OF ASSESSORS OF 

SHEILA NOYES-MILLER                   THE TOWN OF STURBRIDGE 

  

Docket No. F310488                    Promulgated:  

     May 9, 2012 

  

  

This is an appeal under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, 

from the refusal of the Board of Assessors of the Town of Sturbridge (the “appellee” or “assessors”) to 

abate taxes on certain real estate in the Town of Sturbridge owned by and assessed to Michael P. Miller 

and Sheila Noyes-Miller (collectively, the “appellants”) under G.L. c. 59, §§ 11 and 38, for fiscal year 

2011.   

     Chairman Hammond (the “Presiding Commissioner”) heard this appeal under G.L. c. 58A, § 1A and 

831 CMR 1.20 and issued a single-member decision for the appellee.   

     These findings of fact and report are made pursuant to a request by the appellants under G.L. c. 58A, 

§ 13 and 831 CMR 1.32.  

  

     Michael P. Miller & Sheila Noyes-Miller, pro se, for the appellants. 

  

     William B. Mitchell, Principal Assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Introduction and Jurisdiction 

     On January 1, 2010, the valuation and assessment date for fiscal year 2011, the fiscal year at issue in 

this appeal, the appellants were the assessed owners of a parcel of real estate, improved with a seasonal 

single-family dwelling, located at 60 Goodrich Road in Sturbridge (the “subject property”).  The 

subject parcel contains approximately 0.31 acres.  The subject property is labeled for assessing 

purposes as “309-04414-060”; it is identified on assessing map 44 in block 14 as lot 60.  For fiscal year 

2011, the assessors valued the subject property at $286,800 and assessed a tax thereon, at the rate of 

$16.19 per thousand, in the amount of $4,643.29, plus an additional $90.73 assessment under the 

Community Preservation Act (“CPA”)[1] bringing the total tax to $4,734.02.  The assessors valued 

the land and building components of the subject property at $218,400 and $68,400, respectively.  The 

dwelling was assessed at $67,600, a detached patio-deck at $600, and a shed at $200.          

     On October 1, 2010, Sturbridge’s Collector of Taxes sent out the town’s actual real estate tax 

notices.  In accordance with G.L. c. 59, § 57, the appellants paid the tax without incurring interest.  On 

October 28, 2010, in accordance with 



G.L. c. 59, § 59, the appellants timely filed with the assessors an Application for Abatement, which they 

granted in part on December 20, 2010, reducing the overall assessed value of the subject property by 

$34,300 from $286,800 to $252,500.  On February 22, 2011, in accordance with G.L. c. 59, §§ 64 and 

65, the appellants seasonably filed a Petition Under Formal Procedure with the Appellate Tax Board 

(the “Board”).  On the basis of these facts, the Presiding Commissioner found and ruled that the Board 

had jurisdiction to hear and decide this appeal.   

     At the hearing of this appeal, both appellants testified.  They also introduced a number of exhibits 

including: a fiscal year 2004-2011 assessment history of the subject property; a copy of a one-half page 

letter from Bank of America (“BOA”) dated October 15, 2010, which advises the appellants of the 

bank’s recent review of the subject property’s value; a 2011 single-page print-out from Zillow.com, 

which nominally identifies and summarily values the subject property; a one-page print-out listing the 

assessments and sale prices of 6 seasonal properties in Sturbridge, which sold between January, 2005 

and the end of April, 2010; print-outs of two neighboring properties’ assessments from Vision 

Appraisal’s online database; and a 2002 plan of land depicting the subject property’s on-site sewage 

disposal system.  The appellants contended that the subject property was overvalued primarily because 

the assessment had not adequately accounted for the subject property’s lack of a well for water, the 

subject parcel’s slope, and the subject dwelling’s seasonal limitations.  The appellants further 

contended that the subject property’s assessed value should have approximated the $207,555.41 value 

assigned to it by BOA in its October 15, 2010 letter or perhaps the $200,100 value ascribed to it by 

Zillow.com in that print-out.     

In their case-in-chief, William B. Miller, Sturbridge’s Principal Assessor, testified for the assessors.  

The assessors also introduced into evidence the necessary jurisdictional documents, as well as property 

record cards for the subject property and a neighboring property and Mr. Miller’s “Summary Appraisal 

Report.”  The assessors maintained that they had sufficiently accounted for the subject property’s lack 

of a well for water, the subject parcel’s slope and the subject dwelling’s seasonal nature in their initial 

assessment and subsequent partial abatement.  The assessors also contended that         Mr. Miller’s 

Summary Appraisal Report supported a $280,000 value for the subject property, almost $30,000 higher 

than the assessment, as abated.      

Based on this evidence, the Board made the following findings of fact. 



Description of the Subject Property 

The subject property is composed of an approximately 13,503-square-foot, somewhat rectangular, 

sloping parcel that is improved with an approximately 700-square-foot, two-story, wood-framed, 

Colonial-style, single-family, seasonal dwelling.  There is also a shed and a detached patio-deck located 

on the subject parcel.  The subject property has approximately 150 feet of frontage along Goodrich 

Road and 139 feet of frontage on Leadmine Pond (the “Pond”).[2]  The subject property also has 

elevated views of and access and beach rights, over a right-of-way, to the Pond.    

The dwelling is less than thirty years old and in average condition with an effective age of 

approximately 17 years.  The dwelling was built as and continues to be used as a seasonal residence, 

even though it has an electric baseboard heating system.  The dwelling contains a total of five rooms, 

including two bedrooms, a kitchen, and an open living area, as well as one full bathroom.     

The dwelling’s exterior walls are finished with wood siding, and its gable roof is covered with asphalt 

shingles.  The windows are wooden casement and double hung, and the gutters and downspouts are 

aluminum.  The dwelling’s interior walls and 



ceilings are finished with painted drywall and plaster.  The interior floors consist of laminated wood 

covered with wall-to-wall carpeting.  Amenities include a large attached rear wooden deck overlooking 

the Pond with stairs down to a lower patio-deck structure facing the Pond.  The subject property has a 

private septic system but no well for water.        

Appellants’ Valuation 

The appellants estimated the value of the subject property at $207,555 based primarily on the 

October 15, 2010 single-page letter from BOA which states in relevant part that:              

As a result of declining home values, Bank of America periodically reviews the value of 

property used as collateral on its Home Equity Lines of Credit.  The value of your 

property determined by our recent review is $207,555.41.  This valuation was prepared 

based on data specific to your property obtained from a valuation service provider and is 

used for Bank of America purposes only. 

The appellants attempted to buttress this estimate of value with the $200,100 approximation of the 

subject property’s value contained in the print-out from Zillow.com.  The assessors countered that the 

value prescribed in BOA’s letter was not probative of the subject property’s value because it was based 

on an 80% valuation criterion, consistent with home equity loan underwriting, not on a 100% valuation 

measure consistent with ad valorem property taxation.  The assessors further contended that even if the 

Presiding Commissioner found that BOA’s 80% valuation of $207,555.41 has some probative worth, it 

actually supports the $252,500 assessment, as abated, because the 80% valuation amount yields a 100% 

valuation measure of $259,444.26.   

     Even though the assessors did not object to the admission of BOA’s letter, the Presiding 

Commissioner did not give it any weight because, among other reasons, it was double hearsay and the 

“valuation service provider” referenced in the letter was not available for cross-examination by the 

assessors or for questioning by the Presiding Commissioner.  Moreover, the applicable date of the 

valuation was not apparent and could not be related to the relevant valuation and assessment date.  For 

similar reasons, the Presiding Commissioner did not give any weight to the opinion of value contained 

in the Zillow.com print-out.    

     The appellants also relied on a print-out that listed the assessments and sale prices of six seasonal 

properties in Sturbridge, which sold between January, 2005 and the end of April, 2010, in their attempt 



to show that the subject property was overvalued for the fiscal year at issue.  The appellants, however, 

did not provide any descriptions of these sale properties, attempt to demonstrate their comparability to 

the subject property, or adjust or even consider adjusting for their differences with the subject property.  

This print-out did reveal, however, that the sales prices of five of these six properties exceeded their 

assessed values while the sale price of the sixth property was within six percent of its assessed value.  

The Presiding Commissioner found that this print-out did not support a finding of overvaluation. 

     The appellants additionally submitted a print-out of the subject property’s assessment history from 

fiscal year 2004 to fiscal year 2011.  This print-out revealed that the subject property’s most recent 

fiscal year assessments increased by approximately 1% from fiscal year 2008 to 2009, decreased by 

about 5% from fiscal year 2009 to 2010, and then increased by over 14% from fiscal year 2010 to fiscal 

year 2011, even after abatement.  The appellants argued that there was no justification for the increase 

in the subject property’s assessed value from fiscal year 2010 to fiscal year 2011, the fiscal year at issue 

in this appeal.  The assessors responded that the subject property likely had been undervalued in earlier 

fiscal years and, at any rate, the subject property’s present assessment did not exceed its fair cash value 

as demonstrated by Mr. Mitchell’s comparable-sales analysis contained in his Summary Appraisal 

Report.   

The Presiding Commissioner found that, without added substantiation, such as, for example, 

comparisons of the subject property’s assessed value to comparable properties’ adjusted assessed 

values or sale prices, or evidence regarding the state of the relevant market and the appropriateness of 

the prior fiscal year’s assessment, the increase in the subject property’s assessment from the prior fiscal 

year to the fiscal year at issue was not, in and of itself, sufficient to show overvaluation.  Indeed, in 

most circumstances, including the one present here, an increase in a property’s assessed value from one 

fiscal year to the next is presumed valid until appropriately refuted.  Consequently, and after 

considering all of the evidence, the Presiding Commissioner found that the mere fact that the subject 



property’s assessment increased from the prior fiscal year did little to prove that the subject property 

was overvalued for the fiscal year at issue.      

The appellants also asserted that the assessment did not adequately account for the subject 

property’s lack of a well for water, the subject parcel’s slope, or the subject dwelling’s seasonal nature.  

The appellants did not attempt to quantify these perceived shortcomings or show how the assessment, 

as abated, neglected to account for them.  The Presiding Commissioner found that the appellants 

offered little direct evidence to substantiate this contention.  Rather, and as discussed in more detail, 

infra, Mr. Mitchell’s testimony and comparable-sales analysis contained in his Summary Appraisal 

Report indicated that the assessed value, as abated, did account for these factors. Consequently, the 

Presiding Commissioner found that the assessment, as abated, adequately reflected any diminution in 

the subject property’s fair cash value associated with these shortcomings.       

Assessors’ Valuation 

     Mr. Mitchell first testified that the assessors had already accounted for the subject property’s lack of 

a well for water, the subject parcel’s slope and the subject dwelling’s seasonal nature in the initial 

assessment and by further lowering the subject property’s assessed value at the application-for-

abatement stage by $34,300 from $286,800 to $252,500.  In addition, Mr. Mitchell discussed and 

submitted his comparable-sales analysis contained in his Summary Appraisal Report.  His report 

analyzed the sale prices of four purportedly comparable seasonal properties situated in or near the 

subject property’s neighborhood.  These properties sold from January 16, 2008 to December 30, 2010 

for prices ranging from $272,000 to $365,000.  After considering adjustments to the sale prices for such 

factors as: location; site size; design or style; occupancy; quality; condition; room count; gross living 

area; basement finish; heating and cooling systems; garages; porches, patios, and decks; and fireplaces, 

Mr. Mitchell developed an array of indicated values which ranged from $274,500 to $284,600.  From 

this range, Mr. Mitchell estimated the value of the subject property at $280,000. 



     The Presiding Commissioner found that Mr. Mitchell’s selection of comparable properties and his 

adjustments were reasonable.  The appellants offered little to refute the credibility and reliability of Mr. 

Mitchell’s testimony or his analysis.  The Presiding Commissioner further found that      Mr. Mitchell’s 

indicated values and estimate of the subject property’s fair cash value supported the subject assessment, 

as abated. 

Board’s Ultimate Findings 

     Based on all of the evidence and his subsidiary findings, the Presiding Commissioner ultimately 

found that the subject property’s assessment, as abated, did not exceed its fair cash value for the fiscal 

year at issue.  The Presiding Commissioner found that the appellants had failed to meet their burden of 

establishing that the subject property was overvalued for the fiscal at issue.  The Presiding 

Commissioner further found that the assessors offered credible evidence which supported the subject 

property’s assessed value, as abated, for the fiscal year at issue.  Accordingly, the Presiding 

Commissioner decided this appeal for the appellee. 

OPINION 

The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is 

defined as the price at which a willing seller and a willing buyer in a free and open market will agree if 

both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 

Mass. 549, 566 (1956). 

     The appellants have the burden of proving that the property has a lower value than that assessed. 

“‘The burden of proof is upon the petitioner[s] to make out [their] right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) 

(quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board 

is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . 

prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting 

Schlaiker, 365 Mass. at 245)). 

In appeals before this Board, taxpayers “may present persuasive evidence of overvaluation either by 

exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence 

of value which undermines the assessors’ valuation.”  General Electric Co., 393 Mass. at 600 (quoting 

Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the appellants 

contended that the assessors had erred in their assessment of the subject property by failing to take into 

account the subject property’s lack of a well for water, the subject parcel’s slope, and the subject 

dwelling’s seasonal limitations.  The appellants opined that the value of the subject property was 

equivalent to the values recited in BOA’s letter and in the print-out from Zillow.com.     



To support their contentions, the appellants relied in part on an assessment history of the subject 

property and the sale prices and assessments of six seasonal properties in Sturbridge which sold 

between January, 2005 and the end of April, 2010.  The Presiding Commissioner found that, without 

added substantiation, such as, for example, comparisons of the subject property’s assessed value to 

comparable properties’ adjusted assessed values or sale prices, or evidence regarding the state of the 

relevant market and the appropriateness of the prior fiscal year’s assessment, the increase in the subject 

property’s assessment from the prior fiscal year to the fiscal year at issue was not, in and of itself, 

sufficient to show overvaluation.  Indeed, in most circumstances including the one present here, an 

increase in a property’s assessed value from one fiscal year to the next is presumed valid until 

appropriately refuted.  See Judson Freight Forwarding Co., 242 Mass. at 55.   

As for the appellants’ comparable assessments and sales data, the Presiding Commissioner found that 

the appellants failed to establish the comparability of their purportedly comparable properties to the 

subject property.  While analyses of comparable properties’ assessments and sales may form a basis for 

an abatement, see G.L. c. 58A, §12B[3] and Sands v. Assessors of Bourne, Mass. ATB Findings of 

Fact and Reports 2007-1098, 1106-1107 (“The introduction of such evidence may provide adequate 

support for either the granting or denial of an abatement.”), the proponent needs to establish initial 

comparability.  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 301 (13th ed. 2008)(“The goal 

is to find a set of comparable sales as similar as possible to the subject property to ensure they reflect 

the actions of similar buyers.”).  Moreover, the Presiding Commissioner found that the appellants’ 

comparable assessments and sales data did not include any adjustments to account for differences 

between the subject property’s characteristics and those of the purportedly comparable properties.  

“[R]eliance on unadjusted assessments [or sales] of assertedly comparable properties . . . [is] 

insufficient to justify a value lower than that” assessed.  Antonio v. Assessors of Shutesbury, Mass. 

ATB Findings of Fact and Reports 2008-54, 70.  “The assessments in a comparable assessment 

analysis, like the sales in a comparable sales analysis, must also be adjusted to account for differences 

with the subject.”              Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and 

Reports 2007-321, 402, aff’d, 73 Mass. App. Ct. 1107 (2008).  On these bases, the Presiding 

Commissioner found and ruled that the appellants’ comparable assessments and sales data did not 

provide reliable indications of the subject property’s fair cash value for the fiscal year at issue.   

The Presiding Commissioner also found and ruled that the opinions of value contained in the BOA’s 

letter and in Zillow.com were not entitled to any probative value.  The Presiding Commissioner found 

and ruled that these opinions of value were hearsay, or even double hearsay, and they were offered 

without providing the assessors with an opportunity for cross-examination or the hearing officer an 

opportunity for questioning.  Accordingly, the Presiding Commissioner rejected these opinions of 

value.  See Ward Brothers Realty Trust v. Assessors of Hingham, Mass. ATB Findings of Fact and 

Reports 2012-515, 533 (citing Papernik v. Assessors of Sharon, Mass. ATB Findings of Fact and 

Reports 2011-600, 615 (“[T]his hearsay information was opinion evidence, which, although not 

objected to by the assessors, was offered without proper foundation, qualification, or underlying factual 

support and without providing the assessors with an opportunity for cross-examination.  Accordingly, 

the Presiding Commissioner gave it no weight.”)).   

In defense of the assessment, as abated, the assessors relied principally on the Summary Appraisal 

Report prepared by Mr. Mitchell that compared purportedly comparable sale properties’ adjusted sale 

prices to the subject property’s assessment. “[S]ales of property usually furnish strong evidence of 

market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has 

been willing to pay for the property to a willing seller.”  Foxboro Associates v. Board of Assessors of 

Foxborough, 385 Mass. 679, 682 (1982).  Sales of comparable realty in the same geographic area and 



within a reasonable time of the assessment dates contain credible data and information for determining 

the value of the property at issue.  McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  In the present 

appeal the Presiding Commissioner found that Mr. Mitchell’s analysis was reasonable.  On this basis, 

the Presiding Commissioner found and ruled that the indicated values and the estimate of the subject 

property’s fair cash value derived from Mr. Mitchell’s analysis were credible and supported the subject 

property’s assessed value, as abated.   

"The board [is] not required to believe the testimony of any particular witness but it [can] accept such 

portions of the evidence as appear to have the more convincing weight.  Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. 60, 72 (1941).  “The credibility of witnesses, the weight of evidence, 

and inferences to be drawn from the evidence are matters for the board.”   Cummington School of the 

Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  Based on all of the evidence 

presented in this appeal and his subsidiary findings and rulings, the Presiding Commissioner ultimately 

found and ruled that the appellants failed to prove that the subject property’s assessment, as abated, 

exceeded its fair cash value.  Accordingly, the Presiding Commissioner issued a single-member 

decision in this appeal for the appellee.   

                              

THE APPELLATE TAX BOARD 

  

  

     By: __________________________________ 

Thomas W. Hammond, Jr., Chairman 

A true copy, 

  

Attest: _______________________________ 

   Clerk of the Board 

  

 
 

[1] The CPA assessment for Sturbridge is 3% of the tax after exempting an initial $100,000 in value.

[2] According to several documents in evidence, the Pond is sometimes referred to as Leadmine Lake.

[3] General Laws, chapter 58A, § 12B provides that: “At any hearing relative to the assessed fair cash 

valuation or classification of property, evidence as to the fair cash valuation or classification of 

property at which assessors have assessed other property of a comparable nature or class shall be 

admissible.”
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MASSACHUSETTS YOUTH        v.    BOARD OF ASSESSORS OF        SOCCER 

ASSOCIATION, INC.           THE TOWN OF LANCASTER             



  

Docket Nos. F299524                   Promulgated: 

           F299525               May 16, 2012                             

  

     These are appeals under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. 59, §§ 64 and 

65, from the refusal of the Board of Assessors of the Town of Lancaster (“assessors” or “appellee”) to 

abate taxes and exempt certain real estate located in the Town of Lancaster owned by and assessed to 

Massachusetts Youth Soccer Association, Inc. (“MYSA” or “appellant”) under G.L. c. 59, §§ 11 and 38, 

for fiscal year 2009 (“fiscal year at issue”). 

Commissioner Mulhern heard these appeals.  Chairman Hammond and Commissioners 

Scharaffa, Egan and Rose joined him in the decision for the appellee.    

These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 

58A, § 13 and 831 CMR 1.32.   

  

Donna M. Truex, Esq. and Joshua Lee Smith, Esq. for the appellant.   

  

Ellen M. Hutchinson, Esq. for the appellee. 

FINDINGS OF FACT AND REPORT 

     On July 1, 2008 (“determination date”), the relevant date for qualification for the exemption under 

G.L. c. 59, § 5, Third ("Clause Third”) for the fiscal year at issue, MYSA was the assessed owner of 

two parcels of real estate located at 0 Old Union Turnpike and 512 Old Union Turnpike in Lancaster 

(collectively, “subject property” or “complex”).   

The subject property consists of 142.17 acres of land improved with a soccer complex that 

includes a total of sixteen fields, comprised of eleven grass fields and five synthetic fields.  Pursuant to 

a marketing and sponsorship agreement that MYSA entered into with Citizens Bank of Rhode Island 



(“Citizens Bank”) on May 18, 2006 (“sponsorship agreement”), the subject property is identified as 

“Citizens Bank Fields at Progin Park.”  Located on the subject property is an approximately 5,000-

square-foot main office building, which is used for administrative offices and meeting rooms, as well as 

staging and storage areas for tournaments and other events.  In addition, there are two accessory 

buildings that have storage, office, and concessions areas, as well as bathroom facilities.  There are also 

six lightning-protection shelters located throughout the subject property. 

For the fiscal year at issue, the assessors valued the subject property and assessed taxes thereon 

as follows. 

Docket No.   

Location 

Assessed Value Tax Rate/$1000 Tax Assessed 

F299524 512 Old Union Tpke $2,576,100 $14.84 $38,229.32 

F299525   0 Old Union Tpke $   33,600 $14.84 $   498.62 

  

In accordance with G.L. c. 59, § 57C, the appellant paid the taxes due without incurring interest and, on 

January 20, 2009, in accordance with G.L. c. 59, § 59, the appellant timely applied to the assessors for a 

full abatement of the taxes based on its claim of exemption for the subject property under Clause 

Third.[1]  The assessors denied both of the appellant’s abatement applications, and the appellant 

seasonably filed petitions with the Appellate Tax Board (“Board”).  The pertinent filing and denial 

dates are set forth in the following table.  

  

Docket No. 

Abatement  

Application Filed 

Abatement Application 

Denied 

Appeal Filed with 

Board 

F299524 01/20/2009 02/05/2009 04/23/2009 

F299525 01/20/2009 02/05/2009 04/23/2009 



  

     Based on these facts, the Board found and ruled that it had jurisdiction to hear and decide these 

appeals. 

     The appellant presented its case-in-chief through the testimony of Carl J. Goldstein, treasurer of 

MYSA, and Michael Singleton, associate executive director and also director of coaching of MYSA.  

The appellant also offered into evidence numerous exhibits, including: MYSA’s Articles of 

Organization, its Restated Articles of Organization, its Constitution and Bylaws dated May 12, 2009, 

and its Mission Statement; several aerial photographs of the subject property; a copy of the marketing 

and sponsorship agreement with Citizens Bank; a sample facility-use agreement; a sample membership 

form; and two coaching manuals.  The appellant’s primary contention for fully abating the real estate 

taxes assessed on the subject property was that, at all relevant times, the appellant was a charitable 

educational organization entitled to the Clause Third charitable exemption for the subject property, 

which it claimed to use in furtherance of its stated charitable purpose. 

     For their part, the assessors did not offer any witnesses but did submit into evidence the requisite 

jurisdictional documents, the appellant’s answers to the assessors’ interrogatories, MYSA’s Constitution 

and Bylaws dated February, 2007, a copy of MYSA’s President’s Handbook, and also printouts from 

MYSA’s website describing the TOPSoccer (“TOPS”) and GOALS programs.     

     Based on the testimony and documentary evidence, the Board made the following findings of fact. 

At all relevant times, MYSA was a Massachusetts non-profit corporation organized in 1977 

under the provisions of G.L. c. 180 “to foster, encourage, develop and promote the game of soccer 

among youth in the Commonwealth of Massachusetts.”  The appellant was granted federal tax-exempt 

status under Internal Revenue Code (“Code”) §  501(c)(3), on September 1, 1981.  In January, 2008, 

the appellant filed Restated Articles of Organization, pursuant to G.L. c. 180, § 7, which re-defined the 

corporate purpose simply “to foster, develop, encourage and promote the game of soccer.”  The 



appellant’s Constitution, as amended in February, 2007, states that the appellant’s purpose is to “foster, 

encourage, develop and promote the game of soccer.”  The appellant’s fiscal year 2009 Form 3ABC, 

filed with the assessors, states that the appellant’s primary purpose is to “provide[] services for 

affiliated local independent soccer clubs and promote[] the game of soccer” in Massachusetts. 

MYSA has approximately 180,000 registered player members and more than 25,000 registered 

adult volunteer members.  Individuals become members of MYSA indirectly by registering with their 

local soccer organizations and paying the requisite registration fee.  In turn, the local organizations 

register their entire membership, including all adult volunteers, and pay MYSA $11.00 per person.  The 

$11.00 membership fee is used by MYSA for the following: $3.00 for insurance for organization 

officials and excess medical coverage for players; $3.00 toward the payoff of the mortgage on the 

subject property; $1.00 to U.S. Youth Soccer; $1.00 to Region 1;[2] and $3.00 toward MYSA 

overhead costs.  MYSA’s membership is comprised of more than 427 separate soccer organizations 

which, according to the testimony, “administer their own local programs.”  Membership in MYSA is 

not a pre-requisite or requirement for soccer teams or leagues in the state.  Moreover, Mr.  Singleton 

testified that although MYSA’s services may make it “easier” for local organizations, MYSA’s services 

are not essential for children to play organized soccer.  The vast majority of member games are held at 

the local level, not at the subject property.  

At all relevant times, MYSA also generated revenue from various other sources, including 

advertising and sponsorship agreements, tournaments, coaching programs, camps and clinics, and field 

rentals.  Pursuant to the sponsor agreement with Citizens Bank, MYSA received $600,000 for the 

construction of the soccer fields located at the subject property.  In exchange, MYSA granted to 

Citizens Bank the naming rights for the fields and also listed Citizens Bank on the sponsor page of 

MYSA’s website with Citizen Bank’s logo and a direct link to its website.          

During the relevant time period, MYSA hosted at the subject property several tournaments, 



including the State Cup, the Tournament of Champions, the Kohls Cup and the Columbus Day 

Tournament.  The State Cup is open only to premier-level teams.  Teams wishing to compete in this 

tournament, which takes place in the spring, must submit an entry form by September 1 of the previous 

year and pay an entry fee.  In 2008, a total of 281 teams entered the tournament and paid entry fees 

ranging from $460 to $510 per team; only the final eight teams in each age group played at the subject 

property.  The Tournament of Champions is for local “travel” teams.  In 2008, 188 teams played in this 

tournament and each of the ten eligible leagues, members of MYSA, paid $475 per team.  All 

elimination games were played at the local level and only the “bracket” winners played at the subject 

property.  The one-day Kohls American Cup and Columbus Day Tournament are fee-based recreational 

tournaments played at the complex, and they are open to any affiliate of MYSA.    

MYSA also offered four different levels of coaching courses: the G course, which is “designed 

to give the beginner coach an introduction to the game of soccer”;  the F course, which begins to 

“present the coach with more of the development of player’s individual and team skills”; the E course, 

which “focuses on game tactics, strategy and specific coaching for goalkeeper skills”; and the D 

course, which “provides the committed coach with a modern, advanced approach to comprehensive 

player and team development for older aged players.”  Although the courses were taught by MYSA 

instructors, the G, F, and E courses were conducted at local sites using local coordinators, and the D 

course was held at regional sites.  No courses were conducted at the subject property.  Course fees 

ranged from $30.00 to $300.00.  The course handbooks in evidence indicate that the vast majority of 

the instruction dealt with soccer skills, techniques, and strategies.  In addition, MYSA offered, for a fee, 

on-field training and specialty clinics for coaches of affiliated organizations. 

During the relevant time period, MYSA ran the District Select Program (“DSP”) for adolescents 

who wanted to continue playing soccer during the summer; the entry fee was $115.  MYSA formed 

teams from each county in Massachusetts, who then played one another.  Games were not played at the 



subject property.  MYSA also operated the Olympic Development Program (“ODP”), to “identify and 

train the ‘best of the best’ players in the state.”  Interested players were required to “try-out.”  Those 

chosen were placed on a pool team and required to pay a $250 registration fee.  Pool teams practiced at 

various indoor facilities, not owned by MYSA, from January through March.  Eventually, the pool 

teams were narrowed down.  The paired-down teams paid MYSA $1,000 to participate in the program 

and practiced once per week at the subject property from April through June.     

At various times, MYSA also rented the fields at the subject property to both affiliated and non-

affiliated organizations, such as Bain Capital, the Bancroft School, and various adult soccer and Frisbee 

leagues, teams, and associations.  MYSA operated both day and overnight camps at the subject 

property and at other locations.  MYSA allowed some teams from Lancaster to use some of the fields 

for no charge.  Other than for the above uses, including tournaments, DSP and ODP play, field rentals, 

clinics and camps, and the use by some Lancaster teams, the subject property is not “open” to the 

public.         

Mr. Singleton suggested that MYSA donated a substantial amount of time and services by 

providing opportunities for adolescents not otherwise able to play a sport.  He testified that MYSA 

supports TOPS, a community-based program that focuses on providing soccer opportunities for youths 

with disabilities.  Although MYSA encouraged all of its affiliated organizations to structure a TOPS 

program, MYSA itself did not play a part in the operations of the TOPS program.  MYSA participated 

in the GOALS summer camps program, which helps to coordinate soccer camps in urban communities 

throughout Massachusetts.  MYSA hires and trains college students to work at the GOALS camps, 

which are located at various inner-city locations. MYSA also offered some players the opportunity to 

participate in certain programs or events at reduced fees.         

Based on the foregoing, and to the extent it is a finding of fact, the Board found that the 

appellant failed to meet its burden of proving that it was a charitable organization occupying the subject 



property for charitable purposes under Clause Third.  In particular, the appellant failed to demonstrate 

that it was organized and used the subject property for traditional charitable purposes or to further an 

accepted charitable purpose under Clause Third. 

The Board found that, at all relevant times, MYSA was a voluntary association of more than 

400 separate and independent soccer organizations, organized and operated to enhance and promote the 

game of soccer within the Commonwealth.  There was no specific mention of an educational purpose 

in any of the organizational documents offered into evidence by the parties.  Rather, these documents 

consistently state a purpose of promoting and developing the game of soccer.  Additional corporate 

documents, such as MYSA’s Mission Statement and the statements which outlined MYSA’s 

involvement with the TOPS and GOALS outreach programs, consistently state that MYSA is dedicated 

to “promoting and enhancing the culture of soccer” or to simply “promote the game of soccer.”  While 

the appellant contended that the promotion of soccer at least implies an educational purpose, the Board 

disagreed.  Promotion and development of a game does not fit easily within the concept of “education” 

which, as the cases discussed in the following Opinion attest, involves developing and expanding the 

mind and heart.   

Accordingly, the Board found that MYSA failed to demonstrate that its promotion of the game 

of soccer was a traditional or an accepted charitable purpose under Clause Third.  The Board therefore 

found that MYSA was not organized for charitable purposes under Clause Third. 

From an operational standpoint, each affiliated organization operated its own program 

independently, despite its relationship with MYSA, and the vast majority of these organizations’ games 

were played at the local level.  While MYSA also offered several coaching courses and clinics, most 

were for a substantial fee, were held off site, and dealt primarily with soccer skills and technical aspects 

of the game.  The Board found that while these courses may have offered to the participants some small 

educational benefit, any educational component was minimal compared to the primary focus of the 



courses which was to promote the game of soccer through the development of soccer skills and 

techniques.  Further, the fact that the courses and clinics were not held at the subject property 

underscores the fact that MYSA did not occupy the subject property in furtherance of an educational or 

charitable purpose. 

The Board further found that MYSA’s primary purpose for offering various tournaments and 

summer camps at the subject property was to promote the game of soccer, often for only elite players.  

In making this finding, the Board also found that, under the circumstances here, even the free use of 

some of the fields by some of Lancaster’s soccer teams was consistent with MYSA’s primary mission 

of promoting the game of soccer, as was any reduction in fees charged for a player’s or team’s 

enrollment in a MYSA sponsored event.  MYSA’s use of the subject property, therefore, was consistent 

with its corporate mission – to promote the game of soccer.  Consequently, the Board concluded that 

MYSA was not an organization whose mission or use of the subject property was predominantly 

educational or charitable under Clause Third; rather, the Board determined that MYSA’s primary 

purpose, functions, and operations were to promote the game of soccer and its use of the subject 

property corresponded to that non-charitable purpose. 

On the basis of these findings of fact, the Board found that the subject property was not owned 

and occupied by a charitable organization in furtherance of a charitable purpose under Clause Third.  

As a result, the Board found and ruled that the subject property was not exempt under Clause Third.  

The Board therefore issued a decision for the appellee in these appeals. 

  

OPINION 

Clause Third provides in pertinent part that “real estate owned by or held in trust for a 

charitable organization and occupied by it or its officers for the purposes for which it is organized” is 



exempt from taxation.  There is no dispute here that MYSA owns the subject property.  Therefore, to 

qualify for the exemption, MYSA must prove that (1) it is a charitable organization and (2) it occupies 

the subject property in furtherance of its stated charitable purposes.  See Jewish Geriatric Services, 

Inc. v. Longmeadow. Mass. ATB Findings of Fact and Reports 2002-337, 351, aff'd, 61 Mass. App. Ct. 

73 (2004) (citing Assessors of Hamilton v. Iron Rail Fund of Girls Club of America, 367 Mass. 301, 

306 (1975)).   

The burden of establishing entitlement to the charitable exemption lies with the taxpayer.  New 

England Legal Found. v. Boston, 423 Mass. 602, 609 (1996).  "Any doubt must operate against the 

one claiming an exemption, because the burden of proof is upon the one claiming an exemption from 

taxation to show clearly and unequivocally that he comes within the terms."  Boston Symphony 

Orchestra, Inc. v. Assessors of Boston, 294 Mass. 248, 257 (1936).  “‘Exemption from taxation is a 

matter of special favor or grace.  It will be recognized only where the property falls clearly and 

unmistakably within the express words of a legislative command.’”  Mass. Med. Soc’y v. Assessors of 

Boston, 340 Mass. 327, 331 (1960) (quoting Boston Chamber of Commerce v. Assessors of Boston, 

315 Mass. 712, 718 (1944)).   

An organization will be considered a charitable organization for the purposes of Clause Third if: 

the dominant purpose of its work is for the public good and the work done for its 

members is but the means adopted for this purpose.  But if the dominant purpose of its 

work is to benefit its members or a limited class of persons it will not be so classed, 

even though the public will derive an incidental benefit from such work.  

  

Harvard Community Health Plan v. Assessors of Cambridge, 384 Mass. 536, 544 (1981) (quoting 

Mass. Medical Soc’y, 340 Mass. at 332). 

In New Habitat, Inc. v. Tax Collector of Cambridge, 451 Mass. 729 (2008), the Supreme 

Judicial Court offered a new “interpretive lens” through which to view Clause Third exemption claims.  

See Mary Ann Morse Healthcare Corp. v. Assessors of Framingham, 74 Mass. App. Ct. 701, 703 

http://www.lexis.com/research/buttonTFLink?_m=b91840ed6886fa8f70be638c5cc21a7b&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2008%20Mass.%20Tax%20LEXIS%2051%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=1&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B61%20Mass.%20App.%20Ct.%2073%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=b18cdd957cce18be102bc2543166f042
http://www.lexis.com/research/buttonTFLink?_m=b91840ed6886fa8f70be638c5cc21a7b&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2008%20Mass.%20Tax%20LEXIS%2051%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=1&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B61%20Mass.%20App.%20Ct.%2073%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=b18cdd957cce18be102bc2543166f042
http://www.lexis.com/research/buttonTFLink?_m=b91840ed6886fa8f70be638c5cc21a7b&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2008%20Mass.%20Tax%20LEXIS%2051%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B367%20Mass.%20301%2Cat%20306%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=c46d3072391ef06a1e1f0c2d9d56db89
http://www.lexis.com/research/buttonTFLink?_m=b91840ed6886fa8f70be638c5cc21a7b&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2008%20Mass.%20Tax%20LEXIS%2051%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B367%20Mass.%20301%2Cat%20306%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=c46d3072391ef06a1e1f0c2d9d56db89
http://www.lexis.com/research/buttonTFLink?_m=b91840ed6886fa8f70be638c5cc21a7b&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2008%20Mass.%20Tax%20LEXIS%2051%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=3&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B294%20Mass.%20248%2Cat%20257%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=81cbdf0c2894689082d607d6c5d1bc30
http://www.lexis.com/research/buttonTFLink?_m=b91840ed6886fa8f70be638c5cc21a7b&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2008%20Mass.%20Tax%20LEXIS%2051%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=3&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B294%20Mass.%20248%2Cat%20257%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLzVzt-zSkAb&_md5=81cbdf0c2894689082d607d6c5d1bc30


(2009).  Specifically, New Habitat “conditions the importance of previously established factors[3] on 

the extent to which ‘the dominant purposes and methods of the organization’ are traditionally 

charitable.”  Mary Ann Morse Healthcare Corp., 74 Mass. App. Ct. at 703 (quoting New Habitat, 

415 Mass. at 733).  In other words, “[t]he closer an organization’s dominant purposes and methods are 

to traditionally charitable purposes and methods, the less significant these factors will be in [the] 

interpretation of the organization’s charitable status . . . [t]he farther an organization’s dominant 

purposes and methods are from traditionally charitable purposes and methods, the more significant 

these factors will be.”  Mary Ann Morse Healthcare Corp., 74 Mass. App. Ct. at 705.    

The court in New Habitat, quoting language from a mid-nineteenth century case, characterized 

the “traditional objects and methods” of a Clause 3 charity as follows:  

“A charity in the legal sense, may be more fully defined as a gift, to be applied 

consistently with existing laws, for the benefit of an indefinite number of persons, either 

by bringing their minds or hearts under the influence of education or religion, by 

relieving their bodies from disease, suffering or constraint, by assisting them to 

establish themselves in life, or by erecting or maintaining public buildings or works or 

otherwise lessening the burdens of government.” 

  

New Habitat, 451 Mass. at 732 (quoting Jackson v. Phillips, 96 Mass. 539, 14 Allen 539, 556 (1867) 

(emphasis added). 

     The Board found that MYSA’s purposes and activities did not constitute traditionally charitable 

objects or methods.  During the relevant time period, MYSA offered various fee-based coaching 

classes, clinics and camps for adults and youths who wished to improve their soccer coaching skills and 

play.  MYSA argued that through its numerous coaching, training and educational classes, MYSA 

teaches coaches, referees and administrators skills that are important to the development of the mind, 

body and spirit of youths, including issues of nutrition, physical fitness, gender and child development.   

Although promoting the game of soccer and the proper instruction of coaches and players may 

have some benefit, it cannot be said that MYSA’s activities “bring the minds or hearts [of persons] 



under the influence of education or religion,” “reliev[e] their bodies from disease, suffering or 

constraint,” “assist[] them to establish themselves in life,” or “otherwise lessen[] the burden of 

government.”  Id.   

MYSA’s purported “educational” activities fall far short of the educational activities found to be 

“charitable” under Clause 3.  “[A]n educational institution of a public charitable nature falls within" the 

exemption provided by Clause 3. Lasell Village, Inc. v. Assessors of Newton, 67 Mass. App. Ct. 414, 

419 (2006) (quoting Cummington Sch. of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 

602, (1977)).  In order to be exempt under Clause 3, the educational institution: (1) must “make a 

contribution to education;” and (2) education or the advancement of education must be its "dominant 

activity." Id. at 603.  

     A contribution to education may include providing a general benefit to society.  See, e.g., Boston 

Symphony Orchestra, 294 Mass. at 255 (recognizing that fulfilling a general purpose to educate the 

public in the knowledge of music might well be charitable by advancing the culture); Molly Vanum 

Chapter, D.A.R. v. Lowell, 204 Mass. 487, 493 (1910) (recognizing preservation of historical data 

concerning Revolutionary War for education of the public is a charitable purpose); Massachusetts 

Society for the Prevention of Cruelty to Animals v. Boston, 142 Mass. 24, 27 (1886) (recognizing 

education of public on issues of animal cruelty as charitable).   

A contribution to education may also include providing education to a relatively small class of 

individuals as long as those receiving the benefit are drawn from an indefinite class of persons. 

Assessors of Dover v. Dominican Fathers Province of St. Joseph, 334 Mass. 530, 539 (1956) 

(recognizing that seminary for training of priests that provided study of theology, Scripture and Latin, 

although not a specific benefit to the public at large, was charitable because education provided to an 

indefinite class of persons who change from year to year); Assessors of Boston v. Garland School of 

Home Making, 296 Mass. 378, 386-89 (1936) (ruling that providing education in the principles of 

http://www.lexis.com/research/buttonTFLink?_m=7ab2936e4d2888ec2e715020eb8c5a3a&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B67%20Mass.%20App.%20Ct.%20414%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B373%20Mass.%20597%2C%20602%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=8ceb499bdca5118bd36c8df7ae69116e
http://www.lexis.com/research/buttonTFLink?_m=7ab2936e4d2888ec2e715020eb8c5a3a&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B67%20Mass.%20App.%20Ct.%20414%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=33&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B373%20Mass.%20597%2C%20602%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=8ceb499bdca5118bd36c8df7ae69116e
http://www.lexis.com/research/buttonTFLink?_m=7ab2936e4d2888ec2e715020eb8c5a3a&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B67%20Mass.%20App.%20Ct.%20414%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=35&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B373%20Mass.%20597%2C%20603%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzV-zSkAW&_md5=dc0ff8413b71de9746f6acf3782fc8a8


home making -- including courses on psychology, home nursing, literature, drama and current events – 

“is clearly educational” and, although not of benefit to the public at large, had a benefit to an indefinite 

class of persons). 

MYSA’s promotion of the game of soccer and providing classes on soccer coaching, skills and 

techniques do not qualify as a “contribution to education.” Although the instruction of coaches, 

referees, and administrators may touch on subjects like nutrition, fitness, and child welfare, the clear 

focus of the instruction is on the technical aspects of the game, a subject that cannot reasonably be 

considered to be of benefit to the public.  Further, even assuming that the individuals MYSA trained 

comprised an “indefinite class” –- a proposition for which the appellant offered no evidence – 

disseminating information concerning the coaching and techniques of a sport is not “education” in any 

sense recognized in the above-cited cases.   

Moreover, on this record, the training offered was not the dominant purpose of MYSA.  Rather, 

the Board found that MYSA’s dominant purpose was to promote the game of soccer and any 

“educational” activities were minimal and at best ancillary to its primary purpose.  See Lasell Village, 

67 Mass. App. Ct. at 421-22; Harvard Community Health Plan, 384 Mass. at 544.  Accordingly, for all 

of the above reasons, the Board ruled that the activities and methods of MYSA were not traditionally 

charitable under the relevant case law.   

However, notwithstanding the ruling that MYSA’s activities and methods were not traditionally 

charitable, it may still have qualified for the Clause 3 exemption, but “ the more remote the objects and 

methods are from traditionally charitable purposes and methods [including education] the more care 

must be taken to preserve sound principles and to avoid unwarranted exemptions from the burdens of 

government.’”  New Habitat, 451 Mass. at 733 (quoting Boston Chamber of Commerce, 315 Mass. at 

718); see also Mass. Med. Soc’y., 340 Mass. at 331-32.   

     In the present appeal, MYSA was organized as a charitable corporation pursuant to G.L. c. 180 to 



“foster, encourage, develop and promote the game of soccer” in the Commonwealth and was granted 

tax-exempt status pursuant to Code § 501(c)(3).  Although an organization’s § 501(c)(3) status is a 

factor in determining whether the organization is charitable for purpose of the Clause Third property 

tax exemption, it is not dispositive.  Harvard Community Health Plan, 384 Mass. at 536.  The mere 

fact that the organization claiming exemption has been organized as a charitable corporation does not 

automatically mean that it is entitled to an exemption for its property.  It “must prove that it is in fact so 

conducted that in actual operation it is a public charity” not a mere pleasure, recreation or social club or 

mutual benefit society.  Jacob’s Pillow Dance Festival, Inc. v. Assessors of Becket, 320 Mass. 311, 

313 (1946) (citing Little v. Newburyport, 210 Mass. 414, 415 (1912); see also Marshfield Rod & Gun 

Club v. Assessors of Marshfield, Mass. ATB Findings of Fact and Reports 1998-1130.   

     Classification as a charitable organization ultimately depends upon the language of its charter or 

articles of association, constitution and by-laws, and upon the objects which it serves and the method of 

its administration, that is, “upon the declared purposes and the actual work performed.”  Mass. Med. 

Soc’y., 340 Mass. at 328 (citing Garland School of Home Making 296 Mass. at 384).  An institution 

will be classified as charitable “if the dominant purpose of its work is for the public good and the work 

done for its members is but the means adopted for this purpose.”  Id. at 332.  If, however, the dominant 

purpose of its work is to benefit the members, such organization will not be classified as charitable, 

even though the public will derive an incidental benefit from such work. Id.  On the facts of this appeal, 

it is clear that the dominant purpose of MYSA’s work is to benefit its members and any benefit derived 

by the public is at best incidental.  

     An important factor to be considered in determining if an organization is operating as a public 

charity is “‘whether it perform[s] activities which advance the public good, thereby relieving the 

burdens of government to do so.’”  Home for Aged People in Fall River v. Assessors of Fall River, 

Mass. ATB Findings of Fact and Reports 2011-370, 400 (quoting Sturdy Memorial Foundation v. 



Assessors of North Attleborough, Mass. ATB Findings of Fact and Reports 2002-203, 224, aff ’d 60 

Mass. App. Ct. 573 (2004)).  “The fact that an organization provides some service that would, in its 

absence, have to be provided by the government, ‘is frequently put forward as the fundamental reason 

for exempting charities from taxation.’”  Western Massachusetts Lifecare Corp. v. Assessors of 

Springfield, 434 Mass. 96, 102 (2001) (quoting Assessors of Springfield v. Cunningham Foundation, 

305 Mass. 411, 418 (1940)).  The Board found, however, that MYSA failed to prove how its actions 

“advance[d] the public good, thereby relieving the burdens of government to do so.”  Home for Aged 

People, Mass. ATB Findings of Fact and Reports at 2011-403.  While it may be that the sport of soccer 

is popular and there may be some laudable benefits, both socially and personally, derived from 

participating in organized soccer activities, no burden of government is alleviated and no other 

charitable purpose is achieved.[4]  “Thus, although many activities and services are commendable, 

laudable and socially useful, they do not necessarily come within the definition of ‘charitable’ for 

purposes of the exemption.”  Western Massachusetts Lifecare, 434 Mass. at 103.  See also Skating 

Club of Boston v. Assessors of Boston, Mass. ATB Findings of Fact and Reports 2007-193, 211 (ruling 

that the property of a figure skating club with a mission “to foster good feeling among its members and 

promote interest in the art of skating” and whose activities focused on developing elite skaters was not 

entitled to the Clause Third exemption). 

On the basis of all of the evidence and its findings and rulings, the Board ultimately found and 

ruled that the appellant failed to meet its burden of proving that it was a charitable organization for 

purposes of Clause Third and that it occupied and used the subject property in furtherance of a 

traditional or an otherwise accepted or acceptable charitable purpose within the meaning of Clause 

Third.  

     Accordingly, the Board issued a decision for the appellee in these appeals. 

  



                        APPELLATE TAX BOARD 

  

                    By:                    ___________                         Thomas W. Hammond, Jr., Chairman 

  

A true copy, 

  

  

Attest:                      

       Clerk of the Board 

  

  

 
 

[1] The appellant also timely filed its Form 3 ABC and its Form PC for the fiscal year at issue.  

[2] The record does not contain a description or definition of “Region 1.”

[3] The previously established factors include, but are not limited to, whether the organization 

provides low-cost or free services to those unable to pay[;] whether it charges fees for its services and 

how much those fees are[;] whether it offers its services to a large or ‘fluid’ group of beneficiaries and 

how large and fluid that group is[;] whether the organization provides its services to those from all 

segments of society and from all walks of life[;] and whether the organization limits its services to 

those who fulfill certain qualifications and how those limitations help advance the organization’s 

charitable purposes.” New Habitat, 451 Mass. at 732-33 (citations omitted). 

[4] The appellant directed the Board’s attention to a 1994 case decided by a three-judge panel of the Kansas Court of 

Appeals, with one member dissenting, The Most Reverend Ignatius J. Strecker, Archbishop for the Archdiocese of Kansas 

City in Kansas v. J. Mark Hixon, Shawnee County Appraiser (“Strecker v. Hixon”), 20 Kan. App. 2d 489 (1994).  The 

majority held that a 2.8-acre tract used exclusively as a soccer field qualified for an educational-use exemption under 

Kansas law.  The case is readily distinguishable from the present appeal because the Kansas soccer field was owned by a 

religious organization, was open to the public, and there was no charge for using the field.  In addition, the majority opinion 

relied on a broad definition of “educational use” ostensibly authorized by the Kansas Supreme Court in an earlier case,  

National Collegiate Realty Corp. v. Board of Johnson County Comm’rs, 236 Kan. 394 (1984).  By contrast, no such broad 

definition is consistent with Massachusetts law, which requires strict construction of exemption statutes.  See Massachusetts 

Med. Soc’y 340 Mass. at 331. Finally, the Board found more persuasive the observation of the dissent in Strecker: “[t]here 

is nothing inherently “educational,” . . . in playing soccer on a vacant lot in Topeka.”  Id. at 494.   
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     This is an appeal under the formal procedure pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board 

of Assessors of the City of Quincy (“assessors” or “appellee”) to 

abate taxes on certain real estate owned by and assessed to Patricia 

M. Hughes (“appellant”) under G.L. c. 59, §§ 11 and 38 for fiscal 

year 2011. 

     Commissioner Rose (“Presiding Commissioner”) heard this appeal 

under G.L. c. 58A, § 1A and 831 CMR 1.20 and issued a single-member 

decision for the appellee. 

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     Patricia M. Hughes, pro se, for the appellant. 

     Peter Moran, chief assessor, and Marion Fantucchio, assessor, for 

the appellee. 



  

  

FINDINGS OF FACT AND REPORT 

     On January 1, 2010, the appellant was the assessed owner of a 

residential condominium unit numbered 907E located at 1001 Marina 

Drive in the City of Quincy (“subject unit”).  The subject unit is 

located in Marina Point Condominiums (“Marina Point”) within the 

seaside community known as Marina Bay.  Marina Point is a 245-unit 

condominium complex consisting of two buildings; the first building 

was constructed in 1987 and the second building was constructed in 

1988.  In addition to residential condominiums, Marina Bay offers 

office condominiums, restaurants, specialty shops, and also 680 boat 

slips.  

     The subject unit contains two bedrooms, living and dining space, a 

kitchen, a balcony, and one and one-half bathrooms.  The subject 

unit’s floors are carpeted, and it is heated and cooled by its own 

heat pump.  The subject unit is located on the top floor and is 

situated on the city-side, as opposed to the harbor-side, of the 

condominium building.  The subject unit’s interior is generally in 

good condition, but has not been renovated since the appellant 

purchased the subject unit in 1990.  The subject unit also has two 

deeded parking spaces. 

     For fiscal year 2011, the assessors valued the subject unit at 

$384,300 and assessed taxes thereon, at the rate of $13.42 per 



thousand, in the total amount of $5,195.46.[1]  In accordance with 

G.L. c. 59, § 57C, the appellant timely paid the tax due without 

incurring interest.  On January 31, 2011, in accordance with G.L. c. 

59, § 59, the appellant timely filed an abatement application with 

the assessors.  On March 10, 2011, the assessors granted a partial 

abatement reducing the assessed value of the subject unit by $15,800 

to $368,500.  Not satisfied with this reduction, the appellant 

seasonably filed an appeal with the Appellate Tax Board (“Board”) on 

June 9, 2011.  On the basis of these facts, the Presiding 

Commissioner found and ruled that the Board had jurisdiction to hear 

and decide this appeal. 

     The appellant presented her case through her own testimony and the 

introduction of several exhibits including:  a 2002 moisture 

intrusion report of the exterior building envelopes of the Marina 

Point buildings prepared by R.J. Kenny Associates, Inc. (“Kenny 

report”); a copy of the subject unit’s property record card; listings 

of the 2008 and 2010 Marina Point condominium sales, which were 

produced by the Warren Group;[2] Multiple Listing Service ("MLS")  

listings and printed pictures for unit #711E, located in the same 

building as the subject unit, and also unit #102W, located at 2001 

Marina Drive; photographs of the subject unit’s kitchen; and 

purported estimates for the installation of hardwood floors 

throughout the subject unit and to update the kitchen.  

     The appellant testified, and the Kenny report confirmed, that 



deficiencies in the original construction of the Marina Point 

buildings resulted in failure of the exterior wall system, which in 

turn caused severe water damage to many units.  In 2003, Marina Point 

contracted with Eastern Exterior Wall Systems (“Eastern”) to fix the 

exterior wall structural defects.  Subsequently, Eastern defaulted on 

its contractual obligations, and their contract was terminated and 

litigation ensued.        

     The appellant argued that the subject unit was overvalued for 

fiscal year 2011 because the assessors failed to take into account 

the exterior condition of the subject unit’s building as well as the 

expense of the pending litigation and its impact on the subject 

unit’s value.  Ms. Hughes further argued that the assessors failed to 

take into account the fact that the subject unit had not been updated 

since she purchased the unit in 1990. 

     In support of her contention that the subject unit was overvalued 

for the fiscal year at issue, the appellant introduced the sales 

listing for five sales of condominium units located at Marina Point 

that occurred during calendar year 2008, with sale prices ranging 

from $210,000 to $495,000, and six sales that occurred during 2010, 

with sale prices ranging from $281,000 to $350,000.  The appellant’s 

listings included the units’ sale dates, sale prices, total number of 

rooms, number of bedrooms and bathrooms, and the total living area.  

The appellant did not, however, offer into evidence the property 

record cards for any of these units.  Ms. Hughes relied most heavily 



on the sales of unit #102W and #711E, which sold for $380,000 on 

November 3, 2008 and December 2, 2008, respectively.  The MLS listing 

sheets submitted by the appellant indicated that these units had been 

renovated with amenities such as hardwood floors and updated 

kitchens.   

In support of the assessment, the assessors offered into 

evidence the testimony of Peter Moran, assistant assessor, and a 

comparable-sale analysis of six condominium units located in the same 

building as the subject unit.  The purportedly comparable units sold 

between July 16, 2007 and December 1, 2010 with sale prices that 

ranged from $270,000 to $380,000.  The assessors made adjustments to 

account for differences in floor location, number of bathrooms, total 

living area, and number of deeded parking spaces.  The assessors 

determined that comparable sale number two, unit #711E, which was 

also cited by the appellant, was the most comparable to the subject 

unit. This unit sold for $380,000 on December 2, 2008.  After a 

$10,000 floor location adjustment, the assessors arrived at an 

adjusted sale price of $390,000.   

     Based on the evidence presented, the Presiding Commissioner found 

that the appellant did not demonstrate that the subject unit was 

overvalued for the fiscal year at issue. The appellant’s main 

contention was that other units, which she contended had been 

upgraded, sold for less than the subject unit’s assessed value.  

However, the appellant failed to make any adjustments for differences 



between her purportedly comparable properties and the subject unit 

including, most notably, the subject unit’s penthouse location.  

Absent such adjustments, no meaningful comparison of these properties 

with the subject unit could be made. Therefore, the appellants' 

evidence lacked persuasive value.   

     In contrast, the assessors provided a comparable-sales analysis of 

six condominium units located in the same building as the subject 

unit, which included reasonable adjustments to compensate for 

differences with the subject unit that would affect fair market 

value.  The Presiding Commissioner therefore found that the 

assessors’ analysis supported the contested assessment.   

     Finally, the sales cited by both the appellant and the assessors 

occurred while the Marina Point buildings were in their present 

condition and the litigation cited by the appellant was pending.  

Thus, even if these issues had an impact on the cited sales, that 

impact was incorporated into the sale prices.  With this subsidiary 

finding in mind, and having found that the assessors’ comparable-sale 

analysis supported the contested assessment, the Presiding 

Commissioner also found that the appellant’s contentions regarding 

the building’s condition and the litigation were unavailing. 

     On this basis, the Presiding Commissioner found that the appellant 

failed to meet her burden of proving that the subject unit was 

overvalued for the fiscal year at issue.  Accordingly, the Presiding 

Commissioner issued a single-member decision for the appellee in this 



appeal. 

  

OPINION 

     The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer in a free and open market 

will agree if both of them are fully informed and under no 

compulsion.   Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] . . . prove[s] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).  

     In appeals before this Board, a taxpayer "'may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors' method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors' valuation.'"  

General Electric, 393 Mass. at 600 (quoting Donlon v. Assessors of 



Holliston, 389 Mass. 848, 855 (1983)). 

      "[S]ales of property usually furnish strong evidence of market 

value, provided they are arm's-length transactions and thus fairly 

represent what a buyer has been willing to pay for the property to a 

willing seller."  Foxboro Associates v. Board of Assessors of 

Foxborough, 385 Mass. 679, 682 (1982).  Sales of comparable realty 

should be within the same geographic area and within a reasonable 

time of the assessment date to be probative evidence for determining 

the value of the property at issue. Graham v. Assessors of West 

Tisbury, Mass. ATB Findings of Fact and Reports 2008-321, 400 (citing 

McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. 

Ct. 1107 (2008).  Once basic comparability is established, it is then 

necessary to make adjustments for various factors which would 

otherwise cause disparities in the comparable properties' sale 

prices. See Pembroke Industrial Park Co., Inc. v. Assessors of 

Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082 (and 

the cases cited therein). 

     In the present appeal, the appellant introduced the sales listing 

for eleven purportedly comparable properties that sold during 

calendar years 2008 and 2010.  However, the appellant failed to make 

adjustments for differences between her purportedly comparable 

properties and the subject unit including, most notably, the subject 

unit’s penthouse location.  Absent such adjustments, no meaningful 

comparison of these properties with the subject unit could be made. 



 Therefore, the appellant's evidence lacked persuasive value.  See 

New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 470 

(1981).  

     In contrast, the assessors provided a comparable-sales analysis of 

six condominium units located in the same building as the subject 

unit, which included reasonable adjustments to compensate for key 

differences with the subject unit that would affect fair market 

value, including floor location, number of bathrooms, total living 

area, and number of deeded parking spaces.  Therefore, the Presiding 

Commissioner found that the assessors’ evidence supported the subject 

unit’s assessed value for the fiscal year at issue.    

     On the basis of all of the evidence, the Presiding Commissioner 

found and ruled that the appellant failed to prove that the fair cash 

value of the subject unit was less than its assessed value for the 

fiscal year at issue.  The Presiding Commissioner therefore found and 

ruled that the appellant did not establish her right to an abatement 

and, accordingly, issued a single-member decision for the appellee in 

this appeal. 

  

             APPELLATE TAX BOARD 

  

                        By: _____________________________ 

                            James D. Rose, Commissioner 

  



  

A true copy: 

  

Attest: _______________________ 

        Clerk of the Board 

 

  

 
 

[1] This includes a Community Preservation Act charge of $38.15.

[2] The Warren Group is the publisher of Banker & Tradesman and The 
Commercial Record; it also, among other things, provides real estate 

and financial information and analyses to subscribers.
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     This is an appeal originally filed under the informal procedure 

pursuant to G.L. c. 58A, § 7A and G.L. c. 59, §§ 64 and 65 from the 

refusal of the Board of Assessors of the Town of Swampscott 

(“assessors” or “appellee”) to abate taxes on certain real estate 

owned by and assessed to the appellant under G.L. c. 59, §§ 11 and 38 

for fiscal year 2010.[1]   



     Commissioner Mulhern (“Presiding Commissioner”) heard this appeal 

under G.L. c. 58A, § 1A and 831 CMR 1.20 and issued a single-member 

decision for the appellee. 

     These findings of fact and report are made pursuant to requests by 

the appellant and the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32. 

  

     Micahel A. Casoli, Esq. for the appellant. 

     Donna Champagne O’Keefe, assessor, for the appellee. 



FINDINGS OF FACT AND REPORT 

     On January 1, 2009, J & M Realty Trust, Michael A. Casoli, Trustee 

(“the trust” or “appellant”) was the assessed owner of a parcel of 

real estate, improved with a single-family dwelling, located at 190 

Burrill Street in Swampscott.  The subject parcel contains 

approximately 0.14 acres and is identified for assessing purposes on 

the property record card as map 3, block 92, lot 0.  For fiscal year 

2010, the assessors valued the subject property at $259,000 and 

assessed a tax thereon, at the rate of $16.48 per thousand, in the 

amount of $4,268.32.  On December 30, 2009, Swampscott’s Collector of 

Taxes sent out the town’s actual real estate tax notices for fiscal 

year 2010.  In accordance with G.L. c. 59, § 57C, the appellant 

timely paid the tax due without incurring interest.  On January 20, 

2010, in accordance with G.L. c. 59, § 59, the appellant timely filed 

an abatement application with the assessors, which was denied on 

March 11, 2010.  On March 25, 2010, in accordance with G.L. c. 59, 64 

and 65, the appellant seasonably filed an appeal with the Appellate 

Tax Board (“Board”).  On the basis of these facts, the Presiding 

Commissioner found and ruled that the Board had jurisdiction to hear 

and decide this appeal. 

     The subject property is a 6,040-square-foot parcel of real estate 

improved with a wood-framed, single-family dwelling constructed circa 

1840.  The subject dwelling contains 1,345 square feet of living 

space and has a total of six rooms, including three bedrooms, as well 



as one full bathroom.  The appellant purchased the subject property 

together with 25 Railroad Avenue, which is a 5,800-square-foot parcel 

improved with a three-story, wood-framed, mixed-use building also 

built circa 1840.  The appellant did not appeal the fiscal year 2010 

assessment on 25 Railroad Avenue.  The subject dwelling is rented for 

residential use and the rear yard is used as parking for the 25 

Railroad Avenue property. 

The appellant contended that because the subject property 

provides parking for the adjacent commercial building located at 25 

Railroad Avenue, it cannot be sold separately and therefore the 

subject property’s highest and best use was as a single economic unit 

together with 25 Railroad Avenue.  Therefore, the appellant argued, 

the subject property cannot be valued using a comparable-sales 

analysis and should, instead, be valued using an income-

capitalization analysis.  The appellant’s opinion of fair market 

value for the fiscal year at issue was $141,000. 

     In support of the appellant’s claim, Mr. Casoli prepared an income-

capitalization analysis using the subject property’s actual rental 

income and expenses, including taxes, water and sewer, and 

insurance.  Mr. Casoli also allowed a maintenance expense calculated 

at 3% of the subject property’s gross income.  Finally, he divided 

the subject property’s net-operating income, revenue less expenses, 

by a capitalization rate of 8% to arrive at an indicated value for 

the subject property of $140,739.63, which he rounded to $141,000.  



     The appellant also offered into evidence the on-line property 

record cards for two neighboring properties located at 177 and 185 

Burrill Street and three properties located on Crescent Street, which 

is approximately one-half mile from the subject property.  The 

appellant’s purportedly comparable properties were slightly smaller 

than the subject property, ranging in size from 0.076 acres to 0.099 

acres, and were improved with Colonial-style dwellings built in the 

mid- to late-1800’s, ranging in size from 1,085 square feet to 1,602 

square feet.  The assessed values for these properties ranged from 

$211,900 to $243,000.  However, none of the appellant’s purportedly 

comparable properties provided parking for an adjacent commercial 

building and Mr. Casoli did not offer any adjustments to his 

comparable properties to account for any differences between the 

comparable properties and the subject property.      

     For their part, the assessors offered the testimony of Donna 

Champagne O’Keefe, the town assessor, and the introduction of several 

exhibits, including the requisite jurisdictional documentation and 

the subject property's property record card.  

     After considering all the testimony and exhibits, the Presiding 

Commissioner found that the appellant did not meet his burden of 

proving that the subject property was overvalued for fiscal year 

2010.  In reaching his conclusion of fair cash value, the Presiding 

Commissioner found that the highest and best use of the subject 

property was its continued use as a single-family dwelling and 



accordingly, the comparable-sales and assessments analyses were the 

most appropriate valuation techniques to use to value the subject 

property.  Assuming, for the sake of argument, that the income-

capitalization method was an appropriate method of valuation, the 

Presiding Commissioner found that the appellant's analysis was 

flawed.   

     The income-capitalization analysis requires a determination of the 

property's annual rental income and expenses based on market values, 

a vacancy factor, and an appropriate capitalization rate.  In the 

present appeal, Mr. Casoli argued that the subject property and the 

adjacent parcel located at 25 Railroad Avenue should be valued as a 

single unit.  However, in his income-capitalization analysis, Mr. 

Casoli failed to include the income and expenses attributable to the 

adjacent property and, instead, relied solely on the subject 

property’s income and expenses.  Moreover, Mr. Casoli failed to 

verify the subject property’s actual income and expenses with the 

market; he failed to offer any relevant data to support his purported 

maintenance expense calculated at a percentage of gross income; and 

he failed to offer any explanation or substantiation for his chosen 

capitalization rate.  Furthermore, Mr. Casoli failed to account for 

any potential revenue generated from the parking provided for 25 

Railroad Avenue.  Therefore, the Presiding Commissioner found that 

the totality of these mistakes and shortcomings adversely impacted 

the reliability and credibility of Mr. Casoli’s estimate of the 

subject property's fair market value. 



     For the foregoing reasons, the Presiding Commissioner found that 

Mr. Casoli’s income-capitalization analysis was not a reliable 

indicator of the subject property’s fair cash value for the fiscal 

year at issue.  The Presiding Commissioner also found that the 

evidence submitted by the assessors did not undermine the 

assessment.  Accordingly, the Presiding Commissioner issued a single-

member decision for the appellee in this appeal.    

  

OPINION 

     The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer in a free and open market 

will agree if both of them are fully informed and under no 

compulsion.   Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] . . . prove[s] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 



Mass. at 245).  

     In appeals before this Board, a taxpayer "'may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors' method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors' valuation.'"  

General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors 

of Holliston, 389 Mass. 848, 855 (1983).  

     The ascertainment of a property's highest and best use is a 

prerequisite to valuation analysis. See Peterson v. Assessors of 

Boston, 62 Mass. App. Ct. 428, 429 (2004); Irving Saunders Trust v. 

Assessors of Boston, 26 Mass. App. Ct. 838, 843 (1989).  "A 

property's highest and best use must be legally permissible, 

physically possible, financially feasible, and maximally productive." 

 Northshore Mall Limited Partnership v. Assessors of Peabody, Mass. 

ATB Findings of Fact and Reports 2004-195, 246, aff'd, 63 Mass. App. 

Ct. 1116 (2005).  In the present appeal, the Presiding Commissioner 

found that the subject property's highest and best use was its 

continued use as a single-family dwelling. 

     Assuming the income-capitalization analysis should be used to value 

the subject property, the Presiding Commissioner found that Mr. 

Casoli’s analysis was flawed.  Under the income-capitalization 

approach, valuation is determined by dividing net-operating income by 

a capitalization rate. See Assessors of Brookline v. Buehler, 396 

Mass. 520, 522-23 (1986).  Net-operating income is obtained by 



subtracting market expenses from a market-derived gross income. Id. at 

523. Income and expense figures and capitalization rates, therefore, 

are the essential building blocks of the income-capitalization 

method; the ultimate reliability of an estimate of fair cash value 

depends in large part on the individual reliability of these 

components.  Fairlane Homes Realty Trust, Peter Knox, Trustee v. 

Assessors of Shirley, Mass. ATB Findings of Fact and Reports 2011-

793, 812-813.  Using actual income figures may be acceptable, as long 

as they reflect the market for the particular type of property 

involved. Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 

447, 449 (1986); see also Carye v. Assessors of Chelmsford, 394 Mass. 

1001 (1985) (affirming the Board's use of actual rents for valuation 

because there was substantial evidence in the record to support the 

Board's conclusion that actual rents were an adequate measure of the 

earning capacity of the real estate at issue in that appeal).  

Similarly, the expenses and allowances deducted should mirror the 

market.  General Electric Co., 393 Mass. at 610.   

     In the present appeal, the appellant argued that the subject 

property and the adjacent parcel located at 25 Railroad Avenue should 

be valued as a single unit.  However, in his income-capitalization 

analysis, Mr. Casoli failed to include the income and expenses 

attributable to the adjacent property and, instead, relied solely on 

the subject property’s income and expenses.  Further, the Presiding 

Commissioner found that Mr. Casoli did not verify his actual income 

and expenses with the market and he failed to utilize market data in 

http://www.lexis.com/research/buttonTFLink?_m=7aea01e3ed1f3946d45d500840f9dd51&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2011%20Mass.%20Tax%20LEXIS%2070%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=20&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B396%20Mass.%20520%2Cat%20523%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=e8e8a4c53be54a9551d196c89c51da65
http://www.lexis.com/research/buttonTFLink?_m=7aea01e3ed1f3946d45d500840f9dd51&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2011%20Mass.%20Tax%20LEXIS%2070%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=20&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B396%20Mass.%20520%2Cat%20523%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLzVzk-zSkAl&_md5=e8e8a4c53be54a9551d196c89c51da65


selecting the rate and amount of his deduction for maintenance. 

 Moreover, Mr. Casoli failed to account for any potential revenue 

generated from the parking provided for 25 Railroad Avenue.  Finally, 

the Presiding Commissioner found that Mr. Casoli failed to provide 

any foundation to support his chosen capitalization rate.  See Rezek 

v. Assessors of Seekonk, Mass. ATB Findings of Fact and Reports 2012-

493, 512.  In sum, the Presiding Commissioner found that Mr. Casoli’s 

numerous failures and inconsistencies adversely impacted the 

reliability and credibility of his methodology such that his analysis 

could not be relied upon to estimate the subject property's fair 

market value. 

     Additionally, evidence of the sale prices and assessed values of 

comparable properties usually provide the most probative evidence of 

fair cash value of a single-family property.  APPRAISAL INSTITUTE, THE 

APPRAISAL OF REAL ESTATE 297 (13th ed., 2001); G.L. c. 58A, § 12B. 

 Purportedly comparable properties used in a comparable-sales or 

assessments analysis must be adjusted for differences with the 

subject property. See William Welsh Graham et al. v. Assessors of 

West Tisbury, Mass. ATB Findings of Fact and Reports  2007-321, 402 

("The assessments in a comparable assessment analysis, like the sale 

prices in a comparable sales analysis, must also be adjusted to 

account for differences with the subject."), aff'd, 73 Mass. App. Ct. 

1107 (2008);  Lupacchino v. Assessors of Southborough, Mass. ATB 

Findings of Fact and Reports 2008-1253, 1269 (“[W]ithout appropriate 

adjustments . . . the values [assigned to the comparable] properties 



[do] not provide reliable indicator[s] of the subject's fair cash 

value.").  In the present appeal, the Presiding Commissioner found 

that the appellant failed to perform a comparable-sales analysis or 

make adjustments for differences between Mr. Casoli’s purportedly 

comparable assessments and the subject property.   

     On the basis of all of the evidence, the Presiding Commissioner 

found and ruled that the appellant failed to prove that the fair cash 

value of the subject property was less than its assessed value.  The 

Presiding Commissioner therefore found and ruled that the appellant 

did not establish his right to an abatement, and, accordingly, issued 

a single-member decision for the appellee in this appeal. 

  

             APPELLATE TAX BOARD 

  

                        By: _________________________________ 

                            Thomas J. Mulhern, Commissioner 

  

  

  

A true copy, 

  

Attest: _________________________ 

        Clerk of the Board 

 

 

 

  

 



 

[1] The appellee, in accordance with G.L. c. 58A, § 7A, elected to 

transfer the appeal to the formal procedure.  
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”) to abate taxes on certain real owned by and assessed to 

Harry D. Ainsworth, Trustee of the Ainsworth Family Trust 

(“appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2009 

(“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Egan and Rose joined him in the decision for 

the appellant.  

     These findings of fact and report are made pursuant to a request by 



the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     Keith R. Ainsworth, Esq., for the appellant. 

     Donald Fleming and Robert Cole, assessors, for the appellee. 

  

  

FINDINGS OF FACT AND REPORT 

     Based on the testimony and exhibits offered into evidence at the 

hearing of this appeal, the Appellate Tax Board (“Board”) made the 

following findings of fact. 

     On January 1, 2008, the appellant was the assessed owner of an 

improved 13,818 square-foot waterfront parcel of real estate located 

at 7 Point Road in Mattapoisett (“subject property”).  The subject 

property has approximately 94 feet of water frontage, overlooks 

Buzzards Bay, and is located on Peases Point, which is identified by 

the assessors as within “neighborhood 9.”  The subject parcel is 

improved with a single-story, seasonal cottage that contains 1,008 

square feet of living space.  The cottage has three bedrooms as well 

as one full bathroom and one half bathroom.  The dwelling rests 

partially on piers to avoid flood damage, and there is an unfinished, 

raised basement. 

     For the fiscal year at issue, the assessors valued the subject 

property at $1,078,700 and assessed a tax thereon, at the rate of 



$9.48 per thousand, in the amount of $10,318.86.[1] Of the subject 

property’s total assessed value, $984,800 was allocated to the land 

and $93,900 to the dwelling.   

  

On December 31, 2008, Mattapoisett’s Collector of Taxes sent out 

the town’s actual real estate tax bills for fiscal year 2009.  In 

accordance with G.L. c. 59, § 57C, the appellant paid the tax without 

incurring interest.  On January 26, 2009, in accordance with G.L. c. 

59, § 59, the appellant timely filed an abatement application with 

the assessors, which was deemed denied on April 26, 2009.  The 

appellant seasonably filed an appeal with the Board, which the Board 

received on July 28, 2009, in an envelope postmarked July 27, 

2009.[2]  On the basis of these facts, the Board found and ruled that 

it had jurisdiction to hear and decide this appeal. 

     At the hearing of the appeal, the appellant argued that the subject 

property was overvalued, primarily because the assessors had placed 

too high a value on the land component of the assessment.[3]  In 

support of his argument, the appellant offered into evidence data 

relating to sales and the assessed values of several properties 

located in neighborhood 9, the same neighborhood as the subject 

property. The sales cited by the appellant occurred during 2007 and 

2008 and the properties varied in parcel size, improvements and sale 

price.  

     The assessors presented their case-in-chief through the testimony 



of the assessor Robert Cole and the introduction of several exhibits, 

including the requisite jurisdictional documentation and the property 

record cards for three sales that occurred between April of 2007 and 

September of 2008. Among these was the property located at 23 Bay 

Road, which was also cited as a comparable sale by the appellant. 

This property, which consists of a 15,000 square-foot parcel improved 

with a 1,695 square-foot dwelling, features 75 feet of water 

frontage.  The property sold on September 4, 2008 for $815,000, and 

is located in neighborhood 9.   

Based on the evidence presented, the Board found and ruled that 

the appellant met his burden of proving that the subject property was 

overvalued for the fiscal year at issue. In reaching this decision, 

the Board considered the sales and assessment data presented by the 

parties, and ultimately afforded the greatest weight to the sale of 

the property at 23 Bay Road. The Board found that this property, 

which is similar to the subject property in several respects, 

including parcel size and location, is comparable to the subject 

property. While the property at 23 Bay Road is improved with a more 

substantial dwelling than the dwelling on the subject property, the 

subject parcel has approximately twenty-five percent more water 

frontage than the property at 23 Bay Road. Further, a paved street 

separates 23 Bay Road from the water, whereas the subject property’s 

parcel extends directly to the ocean. The Board made adjustments to 

the 2008 sale price of 23 Bay Road to account for the differences 

between the subject property and the property at 23 Bay Road, 



including those relating to the properties’ dwellings, water frontage 

and water access. Having made these adjustments, and with 

consideration given to the balance of the evidence, the Board derived 

a fair cash value of $922,900 for the subject property for the fiscal 

year at issue. Accordingly, the Board issued a decision for the 

appellant and granted an abatement of $1,491.76, including the CPA 

surcharge. 

  

OPINION 

      The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer in a free and open market 

will agree if both of them are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956).    

The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

[appellant] to make out its right as a matter of law to abatement of 

the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 

243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)).  "[T]he board is entitled to 

'presume that the valuation made by the assessors [is] valid unless 

the taxpayer[]  . . . prove[s] the contrary.'"  General Electric Co. 

v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 



365 Mass. at 245). 

In appeals before this Board, a taxpayer “ may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation. ”  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  In the 

present appeal, the Board found that the appellant introduced 

affirmative evidence of the subject property’s value, primarily 

through the submission of comparable sales data. Id. 

“[A]ctual sales of property generally furnish strong evidence of 

market value, provided they are arm's-length transactions.” Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982).  

“Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date contain credible data and 

information for determining the value of the property at issue.”  

Giard v. Assessors of Colrain, Mass. 

 ATB Findings of Fact and Reports 2009-115, 123 (citing McCabe 

v. Chelsea, 265 Mass. 494, 496 (1929)). Properties are “comparable” 

to the subject property when they share "fundamental similarities" 

with the subject property, including similar age, location, size and 

date of sale.  Lattuca v. Robsham, 442 Mass. 205, 216 (2004). When 

offering sales, the taxpayer “bears the burden of 'establishing the 

comparability of . . . properties [used for comparison] to the 



subject property.'" Wood v. Assessors of Fall River, Mass. ATB 

Findings of Fact and Reports 2008-213, 225 (quoting Fleet Bank of 

Mass. v. Assessors of Manchester, Mass. ATB Findings of Fact and 

Reports 1998-546,554). 

When comparable sales are used, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable properties’ sale prices. See Pembroke Industrial Park Co., 

Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 

1998-1072, 1082.  "Adjustments for differences in the elements of 

comparison are made to the price of each comparable property . . . . 

The magnitude of the adjustment made for each element of comparison 

depends on how much that characteristic of the comparable property 

differs from the subject property.”  APPRAISAL INSTITUTE, THE APPRAISAL OF 

REAL ESTATE 322 (13th ed., 2008). 

 Having reviewed all the evidence presented by the parties, the 

Board ultimately relied most on the September 2008 sale of the 

comparable property at 23 Bay Road, which was cited both by the 

appellant and the assessors.  The Board made adjustments to the 

property’s sale price to account for differences between the property 

and the subject property, including those relating to the properties’ 

dwellings, water frontage and water access. Having made these 

adjustments, and with consideration given to the balance of the 

evidence, the Board derived an indicated value of $922,900 for the 

subject property.  



In reaching its opinion of fair cash value in this appeal, the 

Board was not required to believe the testimony of any particular 

witness or to adopt any particular method of valuation. Rather, the 

Board could accept those portions of the evidence that the Board 

determined had more convincing weight. Foxboro Associates, 385 Mass. 

at 683; New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 

456, 469 (1981). 

     The Board need not specify the exact manner in which it arrived at 

its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 106, 

110 (1971).  The fair cash value of property cannot be proven with 

“mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment.”  Assessors of Quincy v. Boston 

Consolidated Gas, 309 Mass. 60, 72 (1941).  "The credibility of 

witnesses, the weight of evidence, and inferences to be drawn from 

the evidence are matters for the [B]oard."  Cummington School of the 

Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  In 

evaluating the evidence before it, the Board selected among the 

various elements of value and formed its own independent judgment of 

fair cash value.  General Electric Co., 393 Mass. at 605; North 

American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 

300 (1984).  

            On the basis of the evidence presented, the Board found that the 

appellant met his burden of proving that the subject property was 

overvalued for the fiscal year at issue and that the property’s fair 



cash value was $922,900.  Accordingly, the Board issued a decision 

for the appellant and granted an abatement in the amount of 

$1,491.76. 

          

                      APPELLATE TAX BOARD 

                

     

By:                         _______ 

                       Thomas W. Hammond, Jr., Chairman  

  

A true copy, 

  

Attest:                      

  Clerk of the Board 

 
 

[1] This sum includes a Community Preservation Act (“CPA”) surcharge 
of $92.78. 

[2] Where the last day of a filing period falls on a Saturday, Sunday 
or a legal holiday, the filing is still considered timely if it is 

made on the following business day. G.L. c. 4, § 9.  July 26, 2009 

was a Sunday.  Therefore an appeal filed on Monday, July 27th would 

have been timely. Further, where the Board receives a petition after 

the three-month due date, the date of the postmark is deemed to be 

the date of filing.  G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 & 65.  As 

the envelope containing the appellant’s petition was postmarked July 

27, 2009, the appellant’s appeal was deemed filed with the Board that 

same day and was timely.  

[3] While the appellant also couched his case in terms of 

"disproportion," in substance he argued only overvaluation. Moreover, 

the evidence presented did not approach the threshold necessary to 

establish that the assessors had perpetrated an “intentional scheme 

of disproportionate assessment."  Brown v. Assessors of Brookline, 43 

Mass. App. Ct. 327, 332 (1997) (citing Shoppers’ World, Inc. v. 

Assessors of Framingham, 348 Mass. 366, 377 (1965)). 
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

appellee, Board of Assessors of the City of Amesbury (the “assessors” 

or “appellee”), to abate taxes on certain real estate located in the 

City of Amesbury, owned by and assessed to Paul T. Sullivan (the 

“appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2010. 

     Chairman Hammond heard the appeal.  Commissioners Scharaffa, Egan, 

Rose, and Mulhern joined him in a decision for the appellee.  

These findings of fact and report are made pursuant to a request 

by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  

  

     Paul T. Sullivan, pro se, for the appellant. 



     Mary T. Marino, Chief Assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered into evidence 

at the hearing of this appeal, the Appellate Tax Board (“Board”) made 

the following findings of fact. 

On January 1, 2009, the relevant date of valuation and 

assessment for the fiscal year at issue, Paul T. Sullivan was the 

assessed owner of a parcel of real estate located at 271 Main Street 

in the City of Amesbury (the “subject property”).  The subject 

property’s parcel contains approximately 1.47 acres of land and is 

improved with what has been described as a rare example in Amesbury 

of a one-story Federalist-style, single-family dwelling built circa 

1832.[1]  A single-story, attached, side ell on the dwelling’s 

southern side contains an entry sheltered by a one-story porch.  The 

dwelling contains a finished living area of about 1,725 square feet, 

and there are a total of seven rooms, including two bedrooms, as well 

as two full bathrooms.  The interior floors are linoleum, tile, 

hardwood or pine, and the walls and ceilings are sheetrock or 

plaster.  The exterior of the dwelling is clapboard, and it has an 

asphalt-shingled gable roof.  The foundation is granite, and the 

basement is unfinished.  The dwelling is heated by a forced-hot-water 

heating system which is fueled by gas.  The town provides water and 

sewer service, and all of the usual utilities are available at the 



subject property.  For amenities and additional features, the 

dwelling has two interior end fireplaces, flush eaves, an entablature 

above the main entry’s transom, 9-over-6 sash windows,[2] and several 

skylights.  According to the property record card entered into 

evidence, the dwelling is in “average” condition.   

The subject property’s parcel consists of a one-acre primary 

site coupled with approximately 0.47-acres of excess land.  The 

property record card describes the subject property’s parcel as being 

situated above street level and “rolling.”  The subject property is 

located in Amesbury’s Ferry District which consists of the area 

bounded by the Merrimack and Powwow Rivers, Haverhill Road, and the 

area east of Bailey’s Pond.  This section was one of Amesbury’s 

earliest settlements, dating from the seventeenth century, with the 

densest settlement occurring closest to the confluence of the two 

rivers, near the subject property’s location.  The property record 

card describes the subject property as being located in an “urban” 

neighborhood.   

For fiscal year 2010, the assessors valued the subject property 

at $316,200 and assessed a real estate tax thereon, at the rate of 

$17.77 per thousand, in the amount of $5,618.89.  The subject 

property’s dwelling component was valued at $158,600, while its 

parcel component was valued at $157,600.  On December 31, 2009, 

Amesbury’s Collector of Taxes sent out the town’s actual real estate 

tax bills for fiscal year 2010.  In accordance with     G.L. c. 59, § 

57C, the appellant paid the tax due without incurring interest.  On 



February 1, 2010, in accordance with G.L. c. 59, § 59, the appellant 

timely filed his Application for Abatement with the assessors, which 

they then denied on April 8, 2010.  The appellant seasonably filed an 

appeal with the Board on July 7, 2010.   

Subsequently, on April 7, 2011, six days before the hearing of 

this appeal, the assessors offered to enter into a written settlement 

agreement with the appellant to lower the assessed value of the 

subject property for fiscal year 2010.  The appellant agreed to 

accept the assessors’ offer but only if his right was reserved to 

contest before the Board the effect on value of the “Historical” 

designation that the assessors had placed on the subject property. 

 The assessors refused to accept the appellant’s counteroffer, and 

the original assessment remained intact.   

On the basis of these facts, the Board found and ruled that it 

had jurisdiction to hear and decide this appeal.  

The appellant presented his case challenging the assessment 

through his testimony and the introduction of numerous exhibits, 

including copies of the subject property’s property record card, 

copies of two letters from the Amesbury Historical Society and one 

from the Massachusetts Historical Society, copies of several emails, 

copies of property record cards of other properties in Amesbury, 

various print-outs, and a compilation of assessments for other 

properties in town with “Historical” designations and for local Cape 

Cod-style properties without a “Historical” designation.   



In support of the assessment, the assessors presented the 

testimony of the city’s Chief Assessor, Mary T. Marino, and numerous 

exhibits of their own, including the requisite jurisdictional 

documents, a copy of the proposed settlement letter from the 

assessors to the appellant, a copy of an index from the Amesbury 

Historical Survey, copies of property record cards for various 

Victorian homes in Amesbury, a copy of a Massachusetts Historical 

Commission document listing the subject property, a copy of National 

Register Criteria, a summary and itemization by style and assessment 

of sales of real property in Amesbury between 2007 and 2009, and a 

copy of Amesbury’s By-Laws.    

Mr. Sullivan’s principal argument for abatement was that the 

assessors had improperly designated the subject property as 

“Historical”; he also claimed that the assessors had failed to 

properly account for the subject property’s inferior condition and 

certain deficiencies.  Mr. Sullivan asserted that the subject 

property should have been designated and assessed as a basic Cape 

Cod-style property with further adjustments to account for its 

inferior condition.  Using data from fiscal year 2006 and 2008, 

Mr. Sullivan determined that the base rate for assessing basic Cape 

Cod-style properties in Amesbury was about 0.85 of the base rate for 

assessing properties with a “Historical” designation.  He, therefore, 

maintained that the portion of the assessment allocated to the 

subject property’s dwelling should be decreased by 15%, thereby 

reducing the subject property’s overall assessed value by $21,800, 



from $316,200 to $294,400.   

Mr. Sullivan maintained that the $294,400 value should be 

further reduced to $277,687 to reflect the subject 



property’s inferior condition.[3]  Other than the settlement offer, 

however, there was a paucity of information in the record relating to 

the subject property’s purported inferior condition and possible 

defects and their effect, if any, on the subject property’s assessed 

value.   

Mr. Sullivan also contended that the assessors should not have 

relied on the index from the Amesbury Historical Survey for 

classifying his property as “Historical” because the index was 

incomplete and not meant to be used for assessing purposes, and 

because the assessors applied the designation inconsistently.  Mr. 

Sullivan did not perform or submit comparable-sales or comparable-

assessments analyses. 

In defense of the assessment, the assessors explained that the 

sales data in Amesbury from prior years indicated that older homes 

located in more historic areas or homes of historical significance 

were selling at a significantly higher price than their assessed 

values, which had been established using base rates that reflected 

more traditional or basic home-style designations.  These 

historically significant or older homes were also selling at a higher 

sales price than their newer equivalent-style or -sized homes.  As a 

result and with the approval of the Department of Revenue (“DOR”), 

the assessors instituted in the mid-2000’s a “Historical” 

designation, with a slightly increased base rate, to account for this 

phenomenon.  DOR’s “Notification of Certification” for the relevant 



time period states that: “the statistical analysis of arms-length 

residential sales indicates compliance with the Commissioner’s 

standards for certification.  In addition, the Bureau [of Local 

Assessment]’s review of a representative sample of parcels . . . 

indicates a consistent application of the valuation methodologies 

employed for these classes of property throughout the community.”  

The assessors also emphasized that, notwithstanding the application 

of the “Historical” designation and a higher base rate, the assessed 

value assigned to the subject property was supported by comparable-

sales data.  They introduced and explained a comparable-sales summary 

and itemization that demonstrated the higher sale prices achieved by 

“Historical” homes like the subject property. 

                          

On the basis of all the evidence, the Board found that the 

appellant failed to meet his burden of proving that the subject 

property was overvalued for the fiscal year at issue.  The appellant 

did not show that the “Historical” designation that the assessors had 

placed on his property had caused them to overvalue it for the fiscal 

year at issue.  Rather, the assessors demonstrated through sales and 

assessment data and analyses that the subject property’s assessed 

value did not exceed its fair cash value.  The appellant, on the 

other hand, did not provide the Board with comparable-sales or 

comparable-assessments analyses to support his contention of over-

valuation; he simply relied primarily on what he perceived to be a 

misclassification.  Even assuming, for argument’s sake, that the 



subject property was misclassified, the appellant never established 

that the existing assessment exceeded the subject property’s fair 

cash value for the fiscal year at issue.  The assessors’ evidence and 

data indicated that, regardless of classification, the subject 

property was valued appropriately.   

In addition, the appellant did not provide the Board with 

sufficient competent evidence to support his contention that the 

subject assessment was excessive because it did not adequately 

account for the condition of the subject property.  The only evidence 

of the subject property’s inferior condition was the assessors’ 

settlement offer.  The Board declined to give weight to this offer 

for a number of reasons.  First, as a matter of public policy, 

settlement evidence is typically excluded so that litigants are 

encouraged to settle their disputes.  See Zucco v. Kane, 439 Mass. 

503, 507 (2003)(excluding settlement evidence in order “to encourage 

settlements by limiting collateral consequences of a decision to 

compromise.”); see also MARK S. BRODEN AND MICHAEL AVERY, HANDBOOK OF 

MASSACHUSETTS EVIDENCE 181 (8th Edition 2007)(“[A] party’s offer to 

compromise or acceptance of a settlement is not admissible to prove 

the validity or invalidity (or the amount) of the claim.”); Marchand 

v. Murray, 27 Mass. App. Ct. 611, 615 (1989) (“[I]t is well settled 

that offers of settlement are inadmissible to establish liability).  

Moreover, settlement offers are rightly excluded because such offers 

may be made even where a party believes it has no actual liability, 

in order to avoid the expense of litigation.  See id. (“[A] party’s 



willingness to compromise a dispute . . . may simply reflect a desire 

to avoid litigation.”); see also Dahms v. Cognex Corp., 455 Mass. 

190, 198-99 (2009).   

The appellant here neglected to provide virtually any other 

substantiation for his claim that the subject property’s assessment 

did not account for the subject property’s inferior condition and 

deficiencies.  As such, the Board did not have sufficient evidence to 

find that the purported inferior condition and deficiencies caused 

the subject property’s assessed value to exceed its fair cash value 

for the fiscal year at issue.         

Based on all of the evidence and its subsidiary findings of 

fact, the Board ultimately found that the appellant failed to meet 

his burden of proving that the subject property was overvalued for 

the fiscal year at issue. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  Generally, 

real estate valuation experts and the Massachusetts courts rely upon 

three approaches to determine the fair cash value of property: income 

capitalization, sales comparison, and cost reproduction. Correia v. 



New Bedford Redevelopment, 375 Mass. 360, 362 (1978).  “The board is 

not required to adopt any particular method of valuation.”  Pepsi-

Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  

  

The appellant has the burden of proving that the property has a 

lower value than that assessed. “‛The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to 

‛presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).  In appeals before this Board, a taxpayer “‛may 

present persuasive evidence of overvaluation either by exposing flaws 

or errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’” General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  In the 

present appeal, the appellant attempted to show that the assessors’ 

valuation methodology was flawed because they designated the subject 

property’s dwelling as “Historical” instead of as a simple Cape Cod-

style home.  The Board found, however, that the assessors adequately 

substantiated the validity of their methodology for the fiscal year 

at issue.  They demonstrated that older homes located in historic 



neighborhoods or historically significant properties had higher sale 

prices than their otherwise equivalent but newer properties.  

Furthermore, the Board found that the appellant failed to prove that 

the subject property’s assessment should be lowered to account for 

its purported inferior condition and deficiencies.  

Timely sales and assessments of comparable realty in the same 

geographic area generally contain probative evidence for determining 

the value of the property at issue.  Graham  v. Assessors of West 

Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 400 (citing 

McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. 

Ct. 1107 (2008). "Once basic comparability is established, it is then 

necessary to make adjustments for the differences, looking primarily 

to the relative quality of the properties, to develop a market 

indicator of value."  New Boston Garden Corp. v. Assessors of 

Boston, 383 Mass. 456, 470 (1981).  In the present appeal, the 

appellant did not provide the Board with comparable-sales or 

comparable-assessment analyses.  Instead, he relied almost solely on 

his assertion that the subject property should not have been 

classified as “Historical.”  The Board found, however, that the 

assessors demonstrated that this designation was an acceptable one to 

use during the relevant time period, and, at any rate, the assessors’ 

comparable-sales and comparable-assessments analyses supported the 

assessment.   

"The board [is] not required to believe the testimony of any 

particular witness but it [can] accept such portions of the evidence 



as appear to have the more convincing weight.  Assessors of Quincy v. 

Boston Consolidated Gas Co., 309 Mass. 60, 72 (1941).  “The 

credibility of witnesses, the weight of evidence, and inferences to 

be drawn from the evidence are matters for the board.”   Cummington 

School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 

605 (1977).   

On the basis of all of the evidence and its subsidiary findings 

and rulings, the Board ultimately found and ruled that the appellant 

failed to meet his burden of proving that the subject property was 

overvalued for fiscal year 2010.  Accordingly, the Board decided this 

appeal for the appellee.                   

APPELLATE TAX BOARD 

                   

By:               ______   _______ 

                       Thomas W. Hammond, Jr., Chairman 

A true copy, 

  

Attest:  __________         _____ 

       Clerk of the Board 

  

 
 

[1] The dwelling is also described as a 1-1/2 story “antique Cape,” a 
form of architecture favored and built by common persons among the 

first New England colonists to provide basic shelter with few 

embellishments.

[2] There is some evidence that some or all these windows were 

replaced at some unknown time.

[3] Using Mr. Sullivan’s suggested percentage reductions, the Board 

calculated a proposed value of $292,410 to reflect a basic Cape Cod-

style designation further reduced to $275,801 to account for the 



purportedly inferior condition. 
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This is an appeal under the formal procedure pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board 

of Assessors of the Town of Oxford (“assessors” or “appellee”) to 

abate taxes on certain real estate in Oxford, owned by and assessed 

to Bermont Pelletier, Trustee of the Pelletier Realty Trust 

(“appellant”), under G.L. c. 59, §§ 11 and 38, for fiscal year 2010 

(“fiscal year at issue”).  

     Commissioner Rose (“Presiding Commissioner”) heard the appeal in 

accordance with G.L. c. 58A, § 1A and 831 CMR 1.20 and issued a 

single-member decision for the appellee.  

 These findings of fact and report are made pursuant to a 

request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  



Bermont Pelletier, pro se, for the appellant. 

  

Christopher Pupka, assessor, for the appellee.   

  

  

                    FINDINGS OF FACT AND REPORT 

On January 1, 2009, the appellant was the assessed owner of a 

three-acre parcel of land improved with a single-family, Cape Cod-

style dwelling located at 43 Conlin Road in Oxford (“subject 

property”). For the fiscal year at issue, the assessors valued the 

subject property at $350,800 and assessed a tax thereon, at the rate 

of $12.30 per thousand, in the total amount of $4,314.84. The 

appellant timely paid the tax due without incurring interest. The 

appellant timely filed an Application for Abatement with the 

assessors, which was denied by the assessors on February 22, 2010. 

The appellant timely filed an appeal with the Appellate Tax Board 

(“Board”) on May 18, 2010. On the basis of these facts, the Presiding 

Commissioner found and ruled that the Board had jurisdiction to hear 

and decide this appeal. 

The dwelling on the subject property was built in 1989.  It had 

a total finished living area of 1,960 square feet, including four 

bedrooms.[1]  It had a wood exterior with an asphalt-shingled, gable 

roof and a concrete foundation.  There was an unfinished basement, an 

enclosed porch, a seven-by-thirteen-foot open porch, a two-car 



garage, and a shed.  The subject property’s amenities also included 

an in-ground swimming pool, which the assessors valued at $13,000, 

and a large, commercial-grade barn, which was built in 2009 and which 

the assessors valued at $25,000.   

The appellant argued that the assessed value of the subject 

property exceeded its fair cash value for the fiscal year at issue.  

In support of this argument, he introduced only one exhibit, the 

appraisal report, which was prepared by Valerie Leonardo of the 

appraisal firm Maria Hopkins Associates.  However, Ms. Leonardo was 

not present at the hearing and did not testify about the appraisal 

report.   

The appraisal report contained a comparable-sales analysis that 

incorporated data relating to three purportedly comparable properties 

in Oxford, which varied in parcel size from approximately one-half 

acre to two acres and whose dwellings ranged from 1,786 square feet 

to 2,012 square feet in gross living area. The properties sold during 

2009 for between $273,000 and 276,500. 

The appraisal report reflected several adjustments to the sale 

prices of each of the three purportedly comparable properties to 

account for differences between the properties and the subject 

property.  However, the Presiding Commissioner limited the appraisal 

report’s admissibility and allowed into evidence only the undisputed 

factual descriptions contained in the report, excluding the 

appraiser’s opinion of value as well as the adjustments upon which 



that opinion was predicated.  The Presiding Commissioner rejected 

these elements of the appraisal report because they lacked adequate 

foundation, were unsubstantiated hearsay, and the author was not 

present at the hearing and available for cross-examination by the 

assessors or for questioning by the Presiding Commissioner. 

Consequently, the Presiding Commissioner was not able to determine 

the basis for the appraiser’s adjustments or other conclusions, 

including her opinion of the subject property’s fair cash value. On 

this basis, the Presiding Commissioner afforded virtually no weight 

to the appraisal report.  

The assessors offered into evidence the requisite jurisdictional 

documents as well as sales and assessment data for several properties 

in Oxford.  One of those properties, located at Four West Street, 

consisted of a 0.39-acre parcel of land improved with a Cape Cod-

style single-family dwelling containing 2,085 square feet of finished 

living area.  It was built in 1950, and featured a finished basement, 

a one-car garage, an enclosed porch, and a shed.  The property sold 

for $309,000 on June 23, 2008.   

The Presiding Commissioner found that the sales data offered by 

the assessors, particularly the sale of Four West Street, provided 

persuasive evidence that the subject property’s assessed value did 

not exceed its fair cash value.  Four West Street was substantially 

smaller in lot size than the subject property and its dwelling was 

significantly older than the subject property’s dwelling.  Further, 

Four West Street did not have a large, newly-constructed, commercial-



grade barn and in-ground swimming pool as did the subject property.  

Considering the various adjustments necessary to account for these 

differences, the Presiding Commissioner found that Four West Street’s 

sale price of $309,000 provided support for the assessed value of the 

subject property, which was $350,800.   

On the basis of all of the evidence, the Presiding Commissioner 

found and ruled that the appellant failed to establish that the fair 

cash value of the subject property as of the assessment date for the 

fiscal year at issue was less than its assessed value. For the 

reasons discussed above and in the following Opinion, the Presiding 

Commissioner rejected the appraiser’s opinion of value, which formed 

the core of the appellant’s case. Moreover, the Presiding 

Commissioner found that the comparable-sales data provided by the 

assessors supported the contested assessment. Accordingly, the 

Presiding Commissioner issued a single-member decision for the 

appellee in this appeal. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer will agree if both of 

them are fully informed and under no compulsion. Boston Gas Co. v. 

Assessors of Boston, 334 Mass. 549, 566 (1956).  

The assessment is presumed valid unless the taxpayer sustains 



the burden of proving otherwise. Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974). Accordingly, the burden of 

proof is upon the appellant to make out his right as a matter of law 

to an abatement of the tax. Id.  The appellant must show that the 

assessed value of the property exceeded its fair cash value. 

See Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 691 

(1982). In appeals before this Board, a taxpayer “‛may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)).  

Sales of comparable realty in the same geographic area and 

within a reasonable time of the assessment date generally contain 

probative evidence for determining the value of the property at 

issue. Graham v. Assessors of West Tisbury, Mass. ATB Findings of 

Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 

494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008). The 

properties used in a comparable-sales analysis must be comparable to 

the subject property in order to be probative of fair cash value. See 

Sroka v. Assessors of Monson, Mass. ATB Findings of Fact and Reports 

2009-835, 846 (citing Lattuca v. Robsham, 442 Mass. 205, 216 (2004)). 

The appellant bears the burden of “establishing the comparability of 

. . . properties [used for comparison] to the subject property.” 



Fleet Bank of Mass. v. Assessors of Manchester, Mass. ATB Findings of 

Fact and Reports 1998-546, 554. Accord New Boston Garden Corp. v. 

Assessors of Boston, 383 Mass. 456, 470 (1981). “Once basic 

comparability is established, it is then necessary to make 

adjustments for the differences, looking primarily to the relative 

quality of the properties, to develop a market indicator of value.” 

Id.  

In the present appeal, the appellant’s assertion of 

overvaluation was dependant upon the appraisal report, which   

included a comparable-sales analysis that incorporated adjustments to 

three purportedly comparable properties and an estimate of the 

subject property’s fair cash value. The Presiding Commissioner found 

and ruled that while undisputed factual information contained in the 

appraisal report was admissible, the appraiser’s opinion of value, as 

well as adjustments to her purportedly comparable properties upon 

which that opinion was based, were not.  The Presiding Commissioner 

found and ruled that these portions of the appraisal report were 

hearsay, and were offered without proper foundation and without 

providing the assessors an opportunity for cross-examination or the 

hearing officer an opportunity for questioning.  The Presiding 

Commissioner therefore rejected the appraiser’s adjustments and 

opinion of value and gave the appraisal report virtually no weight.  

See, e.g., Papernik v. Assessors of Sharon, Mass. ATB Findings of 

Fact and Reports 2011-600, 615 (“hearsay information was opinion 

evidence, which, although not objected to by the assessors, was 



offered without proper foundation, qualification, or underlying 

factual support and without providing the assessors with an 

opportunity for cross-examination.  Accordingly, the Presiding 

Commissioner gave it no weight.”) 

Lastly, the Presiding Commissioner found and ruled that the 

comparable-sales data presented by the assessors provided support for 

the assessment.  In particular, the assessors offered evidence 

regarding Four West Street, a property that was significantly smaller 

in lot size and older than the subject property, which did not 

feature an in-ground swimming pool or large barn like the subject 

property.  Four West Street sold for $309,000 in June of 2008, and 

the Presiding Commissioner found that given Four West Street’s 

obvious inferiority to the subject property, its adjusted sale price 

provided persuasive evidence that the subject property’s $350,800 

assessed value did not exceed its fair cash value.   

Based on the foregoing, the Presiding Commissioner found and 

ruled that the appellant failed to prove that the fair cash value of 

the subject property was less than its assessed value for the fiscal 

year at issue. Accordingly, the Presiding Commissioner issued a 

single-member decision for the appellee in this appeal. 

  

  

                               APPELLATE TAX BOARD            

  



  

  By: ______________________________ 

                              James D. Rose, Commissioner 
  

A true copy, 

Attest: ___________________________ 

                   Clerk of the Board 

  

  

  

 
 

[1] The record reflected a discrepancy regarding the number of 

bedrooms in the subject property’s dwelling. The Uniform Residential 

Appraisal Report submitted by the appellant (“appraisal report”) 

indicated that there were three bedrooms. In contrast, the summary 

record card submitted by the assessors listed four bedrooms. The 

Presiding Commissioner found that the summary record card provided 

the most reliable evidence of the subject property’s bedroom count.  
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

Board of Assessors of the Town of Mount Washington (the “assessors” 

or the “appellee”) to abate taxes on certain real estate located in 

Mount Washington and owned by and assessed to Mohonk Educational and 

Neuropsychological Foundation, Inc. (the “appellant” or “Mohonk”) for 

fiscal year 2010.   

     Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Egan, and Rose joined him in the decision 

for the appellee. 

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     Marc C. Lovell, Esq., for the appellant. 

     Elisabeth Goodman, Esq., for the appellee. 

  

FINDINGS OF FACT AND REPORT 

     On January 1, 2009, the relevant date for valuation and assessment, 

and on July 1, 2009, the relevant date for qualification for the 

exemption under G.L. c. 59, § 5, Third (“Clause Third”), for fiscal 

year 2010, the appellant was the assessed owner of six mostly 

contiguous parcels of land in Mount Washington (collectively, the 



“subject property” or the “subject parcels”).  The subject parcels 

contain a total of approximately 174.28 acres and are vacant except 

for several dilapidated and uninhabitable improvements.  The subject 

parcels range in size from 2.009 acres to 120.000 acres.  For fiscal 

year 2010, the assessors identified, valued, assessed, and taxed the 

subject parcels as summarized in the following table. 

Property Location Assessing 

Map/Lot 

Assessed  

Value 

Tax Rate per 

$1,000 

Tax 

Assessed 

Off West Street      3/2 $   70,000 $6.63 $   464.10 

Bash Bish Falls      3/3 $  541,300 $6.63 $ 3,588.82 

Bash Bish Falls      3/3A $   87,500 $6.63 $   580.13 

West Street      3/7 $  140,100 $6.63 $   928.87 

West Street      3/7A $  119,600 $6.63 $   792.95 

West Street      3/7B $  119,600 $6.63 $   792.95 

  

     On December 31, 2009 and on May 3, 2010, the Tax Collector for Mt. 

Washington mailed the town’s first-half and second-half actual tax 

bills, respectively.  In accordance with G.L. c. 59, § 57, the 

appellant paid the taxes due without incurring interest.  On January 

27, 2010, in accordance with G.L. c. 59, § 59, the appellant timely 

applied to the assessors for a full abatement of the taxes assessed 

based on its claim of exemption for the subject property under Clause 

Third.[2]  On April 3, 2010, the assessors denied the appellant’s 



abatement applications, and on June 24, 2010, the appellant 

seasonably filed a petition that joined all of the subject parcels 

with the Appellate Tax Board (the “Board”).  Based on these facts, 

the Board found and ruled that it had jurisdiction over this appeal.   

     The appellant presented its case-in-chief through the testimony of 

Dr. David Singer, the appellant’s President, and the introduction of 

four documents: a copy of the appellant’s Articles of Organization; a 

brochure describing the appellant’s programs; a copy of a February 1, 

2003 letter from the assessors to the taxpayers of Mount Washington; 

and a copy of a November 4, 2005 letter from the members of the 

town’s Selectboard to the residents and property owners of Mount 

Washington.  The assessors objected to the admission of the two 

letters, primarily on the grounds of relevancy.  After allowing the 

documents to be marked, de bene, and after hearing all of the 

evidence and the parties’ arguments, the Presiding Commissioner found 

that the 2003 and 2005 letters were irrelevant to the Board’s 

determination of the subject property’s eligibility for the Clause 

Third exemption for fiscal year 2010 and sustained the assessors’ 

objection.  More specifically, the Presiding Commissioner determined 

that the 2003 letter was written and disseminated well before the 

relevant time period and the 2005 letter was not even from the 

assessors or attributable to them.  Furthermore, only one of three 

present members of the assessors was a member of the board at the 

time of the 2003 letter.  Moreover, and most importantly, neither 

letter provided the Board with any information or assistance for 



evaluating the subject property’s eligibility for the Clause Third 

exemption for the fiscal year at issue.          

     In defense of the assessors’ determination that while the appellant 

may have been a charitable organization, it did not occupy and use 

the subject property in furtherance of its or any charitable purpose 

for the fiscal year at issue, Victoria Torrico and Dorothy Bonbrake, 

both members of the assessors, testified for the assessors.  The 

assessors also introduced numerous exhibits, including: the necessary 

jurisdictional documents; the appellant’s Application for Statutory 

Exemption; an affidavit from Eleanor Dawson Lovejoy, the Board of 

Health Agent for Mount Washington, with copies of certain state 

public health regulations setting the minimum standards for 

recreational camps for children attached; a copy of the assessors’ 

map of Mount Washington highlighting the location and boundaries of 

the subject parcels; a copy of the appellant’s 2008 Federal tax 

return; and several photographs of the improvements on the subject 

property.  At the request of the Board, the assessors later submitted 

the appellant’s Form 3ABC. 

     Based on this evidence, the Board made the following findings of 

fact.      

     According to the appellant’s Articles of Organization, Mohonk was 

organized in August, 2000 under G.L. c. 180 “to engage in charitable 

and educational activities that reflect IRS 501C functions and any 

other lawful purpose under Chapter 180 of the Massachusetts General 



laws.”  In its Application for Statutory Exemption and in its Form 

3ABC, the appellant more specifically defines its mission as 

“develop[ing] and apply[ing] practical brain-based educational and 

therapeutic techniques in traditional and outdoor settings.  This was 

developed for both regular and special needs children and 

incorporates individual students’ learning styles, learning 

disabilities and attention deficit disorders.”   The appellant 

further claims in its Application for Statutory Exemption that it 

uses the subject property “to further its exempt purpose” as a 

“camp.” 

     In its undated brochure, the appellant refers to the subject 

property as the “Mohonk nature center” and claims that it “has 

regularly scheduled educational and recreational programs for 

children, families, or community organizations.”  Mohonk further 

asserts in its brochure that the subject property offers “hiking 

trails, ski trails, camping sites, and swimming facilities.”  In 

addition, the brochure maintains that the subject property “is . . . 

used by community groups, families and individuals for public use at 

no cost” and may be used with or without reservations.  The Board 

found, however, that other, more compelling, testimonial evidence 

from both Dr. Singer and the assessors’ witnesses established that 

these descriptions of the subject property’s uses represented at best 

potential future, as opposed to real, contemporary uses. 

     The Board further found that Dr. Singer’s testimony did little to 



delineate the appellant’s or the public’s use of the subject property 

during the relevant time period.  Rather, his testimony verified 

that, as of the relevant time period, the subject property was barely 

used by the appellant or anyone else, if it was used at all.  Dr. 

Singer testified that the appellant had no children under clinical 

treatment as patients, and, in fact, had no current clients.  

Although Dr. Singer maintained that the purpose of the subject 

property was to provide recreational opportunities for the 

appellant’s students, he was unable to identify when, how, or even if 

any students actually used the subject property during the relevant 

time period and was unable to describe any programs offered by the 

appellant or anyone else that utilized the subject property.  

Moreover, Dr. Singer admitted that the appellant had never used the 

subject property as an overnight camp for students, despite what was 

alleged in the appellant’s exemption application.  In addition, Dr. 

Singer confirmed that the appellant did not use the subject property 

for offices, employee or officers’ residences, storage, or any other 

administrative or corporate purpose, essentially establishing that 

the appellant did not maintain a physical presence on the subject 

property beyond mere ownership.  Dr. Singer was unable to specify 

when, how, or even if the public used the subject property during the 

relevant time period.  In sum, Dr. Singer was only able to allege 

that the appellant used the subject property in furtherance of the 

appellant’s charitable purpose in some generalized but unspecified 

ways. 



     The assessors’ witnesses verified the decrepit state of the two 

small camp-style improvements on the subject property and their 

inadequate kitchen and sanitary facilities.  Like Dr. Singer, the 

assessors’ witnesses also could not identify any actual affirmative 

use of the subject property either by the appellant or the public 

during the relevant time period.  The affidavit of Mt. Washington’s 

Board of Health Agent confirms that the appellant never applied for a 

permit to operate a children’s camp on the subject property.  The 

state public health regulations for operating children’s camps 

attached to the affidavit clearly indicate that the facilities on the 

subject property were woefully inadequate and would not have been in 

compliance with applicable regulations during the relevant time 

period.                                   

     Based on all of the evidence, the Board ultimately found that the 

appellant failed to demonstrate that it occupied and used the subject 

property in furtherance of its charitable purpose for the fiscal year 

at issue.  Because of the Board’s ultimate finding with respect to 

occupancy and use, it was not necessary for the Board to determine if 

the appellant was a charitable organization as that term is used in 

Clause Third.  The assessors did not contest this prong of the Clause 

Third requirements, and the Board assumed, but only for argument’s 

sake, that the appellant complied with this Clause Third 

requirement.  The assessors’ primary focus was on the appellant’s 

failure to occupy and use the subject property in furtherance of its 

or indeed any charitable purpose.     



The Board found that the appellant admitted that it did not use 

the subject property for any of its programs or for any of its 

students or clients during the relevant time period and it did not 

occupy the subject property for any administrative or other corporate 

purpose.  Dr. Singer acknowledged that the appellant did not have any 

students or clients during the relevant time period and that the 

appellant did not otherwise affirmatively use the subject property.  

Moreover, the Board found that the appellant did not show that the 

public or any other charitable organization utilized the subject 

property for any Clause Third charitable purpose during the relevant 

time period.  It appeared to the Board that the appellant exercised 

very little oversight of the subject property during the relevant 

time period and, therefore, could not show how it was used, if at 

all.  The Board found that the appellant’s occupancy and use of the 

subject property during the relevant time period consisted of nothing 

more than mere ownership.  These underlying findings led the Board to 

the inexorable conclusion that the appellant failed to demonstrate 

that it occupied and used the subject property in furtherance of its 

or any charitable purpose.  As a result, the Board decided this 

appeal for the appellee.   

  



OPINION 

  

     Clause Third provides in pertinent part that “real estate owned by 

. . . a charitable organization and occupied by it or its officers 

for the purposes for which it is organized” is exempt from taxation.  

There is no dispute here that the appellant owns the subject 

property.  Therefore, to qualify for exemption, the appellant must 

prove that (1) it is a charitable organization and (2) it occupies 

the subject property in furtherance of its stated charitable 

purpose.  See Jewish Geriatric Services, Inc. v. Longmeadow, Mass. 

ATB Findings of Fact and Reports 2002-337, 351, aff’d, 61 Mass. App. 

Ct. 73 (2004) (citing Assessors of Hamilton v. Iron Rail Fund of 

Girls Club of America, 367 Mass. 301, 306 (1975)).     

     The burden of establishing entitlement to the charitable exemption 

lies with the taxpayer.  New England Legal Found. v. Boston, 423 

Mass. 602, 609 (1996).  “Any doubt must operate against the one 

claiming an exemption, because the burden of proof is upon the one 

claiming an exemption from taxation to show clearly and unequivocally 

that he comes within the terms.”  Boston Symphony Orchestra, Inc. v. 

Assessors of Boston, 294 Mass. 248, 257 (1936).  “‘Exemption from 

taxation is a matter of special favor or grace.  It will be 

recognized only where the property falls clearly and unmistakably 

within the express words of a legislative command.’”  Mass. Med. 

Soc’y v. Assessors of Boston, 340 Mass. 327, 331 (1960) (quoting 

Boston Chamber of Commerce v. Assessors of Boston, 315 Mass. 712, 718 



(1944)).   

     An organization will be considered a charitable organization for 

purposes of Clause Third if: 

“The dominant purpose of its work is for the public good 
and the work done for its members is but the means adopted 

for this purpose.  But if the dominant purpose of its work 

is to benefit its members or a limited class of persons it 

will not be so classed, even though the public will derive 

an incidental benefit from such work.” 

  
Harvard Community Health Plan v. Assessors of Cambridge, 384 Mass. 

536, 544 (1981)(quoting Mass. Medical Soc’y, 340 Mass. at 332).  In 

the present appeal, the Board assumed, but for argument’s sake only, 

that the appellant was a charitable organization for Clause Third 

purposes.  The assessors did not contest this requirement under 

Clause Third, and the Board did not need to reach it given its 

findings and rulings regarding the appellant’s occupancy and use of 

the subject property. 

     Property owned by a charitable organization is exempt under Clause 

Third if it is occupied and used by the charitable organization to 

further its charitable purpose.  See Jewish Geriatric Services, Inc., 

Mass. ATB Findings of Fact and Reports at 2002-351.  Occupancy for 

purposes of Clause Third means use of the property for the purpose 

for which the charitable organization is organized.  See Babcock v. 

Leopold Morse Home for Infirm Hebrews and Orphanage, 225 Mass. 418, 

421 (1917); Emerson v. Trustees of Milton Academy, 185 Mass. 414, 418 

(1904).  “So long as [the charitable organization] act[s] in good 

faith and not unreasonably in determining how to use the real estate 



of the corporation, [its] determination cannot be interfered with by 

the courts.”  Emerson, 185 Mass. at 415.  Moreover, in the context of 

educational institutions, the range of uses that have qualified 

property for exemption is broad.  See Bridgewater State College 

Foundation v. Assessors of Bridgewater, Mass. ATB Findings of Fact 

and Reports 2010-76, 87, rev. on other grounds, 79 Mass. App. Ct. 637 

(2011).  

     In this appeal, even assuming for argument’s sake that the 

appellant is a charitable educational institution does not broaden 

the appellant’s occupancy and use of the subject property enough to 

qualify the subject property for the Clause Third exemption.  The 

Board found that neither the appellant, the public, nor any other 

charitable organization occupied and used the subject property in 

furtherance of a charitable purpose.  The Board found that the 

appellant’s occupancy and use of the subject property consisted of 

mere ownership, and the Board ruled that mere ownership is not enough 

to fulfill the occupancy and use requirement under Clause Third.  See 

Town of Milton v. Ladd, 348 Mass. 762, (1965)(“[Under Clause Third], 

the occupation and use rather than the record title [is] 

determinative of the question of whether particular real estate is 

exempt.”). 

In reaching its decision in this appeal, the Board was not 

required to believe the testimony of any particular witness.  Rather, 

the Board could accept those portions of the evidence that the Board 



determined had more convincing weight.  Foxboro Assocs. V. Board of 

Assessors of Foxborough 385 Mass. 679, 683 (1982); New Boston Garden 

Corp. v. Assessors of Boston, 383 Mass. 456, 473 (1981); Assessors of 

Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 701-702 

(1972).  “The credibility of witnesses, the weight of evidence, the 

inferences to be drawn from the evidence are matters for the board.”  

Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 

Mass. 597, 605 (1977).   

On the basis of all of the evidence and its subsidiary findings 

and rulings, the Board ultimately found and ruled that the appellant 

failed to meet its burden of proving that it occupied and used the 

subject property in furtherance of its or any other charitable 

purpose within the meaning of Clause Third.   

  



Accordingly, the Board decided this appeal for the appellee. 

                                                              THE APPELLATE TAX BOARD 

  

  

                     By:                   ________________                     

          Thomas W. Hammond, Jr., Chairman 

  

  

A true copy, 

  

Attest:                     _ 

       Clerk of the Board 

          

  

 
 

[1] The Petition Under Formal Procedure and virtually all of the 

underlying jurisdictional documents and pleadings refer to the 

appellant as “Mohonk Educational and Neuropsychological Foundation, 

Inc.”  The corporation’s Articles of Organization, however, recites 

“[t]he exact name of the corporation” as “Mohonk Education and 

Neuropsychological Foundation, Inc.”  To avoid confusion, the 

appellant will continue to be referred to herein as “Mohonk 

Educational and Neuropsychological Foundation, Inc.”   

[2] Prior to the sending of the first-half actual tax bills, the 

appellant had applied for an exemption for the subject property under 

Clause Third and had timely filed its Forms 3ABC and PC.
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ROUTE 16 LAND DEVELOPMENT CORP.  v.   BOARD OF ASSESSORS OF  

THE      TOWN OF MILFORD 

  

Docket No. F310500                

Promulgated: 

                                      June 13, 2012 

  

  

  

     This is an appeal under the formal procedure pursuant to G.L. c. 

58A, § 7 and G.L. c.  59, §§ 64 and 65 from the refusal of the 

appellee to abate taxes on certain real estate in the Town of Milford 

owned by and assessed to the appellant under G.L. c. 59, §§ 11 and 38 

for fiscal year 2011.   

     Commissioner Scharaffa heard the appellee’s motion to dismiss this 

appeal under G.L. c. 59, § 38D (“§ 38D”). Chairman Hammond, and 

Commissioners Rose and Egan joined him in allowing the motion and 

deciding this appeal for the appellee.      

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

     James L. Roberti, Esq., for the appellant. 

     Kenneth W. Gurge, Esq., for the appellee.   

  

FINDINGS OF FACT AND REPORT 



     At all material times, the appellant, Route 16 Land Development 

Corp. (the “appellant”) was the owner of a certain parcel of 

commercial real estate located at 324 East Main Street in the Town of 

Milford (the “subject property”).   

     In January, 2010, the Board of Assessors for the Town of Milford 

(the “assessors” or the “appellee”) sent to the appellant, by first 

class mail, a request for income and expense information under § 38D 

(the “first § 38D request”) for purposes of establishing the fair 

cash value of the subject property for fiscal year 2011.  The first § 

38D request included a cover letter explaining the information sought 

and a reference to     § 38D, as well as an information request form 

approved by the Commissioner of Revenue. This request sought lease 

and expense information concerning the subject property during 

calendar year 2009 to establish the fair cash value of the subject 

property as of January 1, 2010, the valuation date for fiscal year 

2011. The information was requested early in calendar year 2010 to 

provide the assessors sufficient time to establish the fair cash 

value of the property prior to the sending of the fiscal year 2011 

actual tax bill. The assessors received no response to the first § 

38D request. 

     On March 18, 2010, the assessors sent a second § 38D request (the 

“second § 38D request”), which they titled “Final Request.” The 

second § 38D request contained a recitation of relevant language from 

§ 38D, including, “[f]ailure of an owner or lessee of real property 



to comply with such request within sixty (60) days after it has been 

made shall bar him from any statutory appeal . . . .”  

     The assessors valued the subject property at $1,555,200 and 

assessed a tax thereon, at the rate of $26.05 per $1,000, in the 

amount of $40,512.96. The appellant timely paid the tax and filed an 

abatement application with the assessors on January 20, 2011, which 

they denied on January 25, 2011. The appellant seasonably appealed to 

the Appellate Tax Board (the “Board”) on February 25, 2011.   

     The assessors maintained that they received no response to either 

the first or the second § 38D request, and that, as a result of the 

appellant’s failure to provide the requested information, they were 

prejudiced in their ability to determine the actual fair cash value 

of the subject property for fiscal year 2011. Accordingly, the 

assessors filed with the Board a motion to dismiss the appeal for 

failure to comply with § 38D. The Board held an evidentiary hearing 

at which the principal of the appellant, Kevin T. Cody, Sr., and 

Priscilla Hogan, Assessor and Administrator for the Town of Milford, 

each testified. On the basis of their testimony and additional 

evidence admitted during the evidentiary hearing, the Board found the 

following facts. 

     The appellant did not contest that the information sought was 

“reasonably required” for the assessors to determine the actual fair 

cash value of the subject property for fiscal year 2011. Further, Mr. 

Cody admitted that he received the second    § 38D request for fiscal 



year 2011 and claimed to have completed and returned the form to the 

assessors as requested. Mr. Cody testified that he mailed the 

completed form along with a cover letter dated March 31, 2010 to the 

assessors’ office. He further testified that he annually responds to 

the assessors’ § 38D request by mailing a completed § 38D request 

back to the assessors, and has never had a prior issue concerning the 

assessors’ receipt of the completed § 38D request. The appellant, 

however, failed to provide any corroborating evidence to support his 

testimony that he completed and returned the second § 38D request for 

the fiscal year 2011, or, for that matter, any other § 38D request 

for any other fiscal year. 

In contrast, the assessors’ witness, Ms. Hogan, credibly 

testified that the assessors had not received any response to either 

the first or the second § 38D request for fiscal year 2011. 

Furthermore, Ms. Hogan credibly testified that of the     § 38D 

requests sent to the appellant for each of the prior four years, only 

one had been completed and returned to the assessors. A print-out of 

the payment history for the appellant’s real estate tax account 

confirmed that the appellant was charged the statutory $50.00 fee for 

failure to respond to a § 38D request for three of the prior fiscal 

years shown on the account. 

Based on all the evidence and its determination of the 

credibility of the witnesses, the Board found that the appellant’s 

claim that it had timely completed and returned the second § 38D 

request for fiscal year 2011 to the assessors was unsubstantiated and 



therefore unreliable. Specifically the Board found that: the 

appellant likely received the first § 38D request and admitted that 

he received the second § 38D request; the appellant failed to respond 

to either the first or the second § 38D request; the requested 

information was reasonably required by the assessors to determine the 

actual fair cash value of the subject property for the fiscal year at 

issue; to the extent relevant to these proceedings, the assessors 

were prejudiced by the appellant’s failure to provide the assessors 

with the requested information; and the appellant’s failure to 

respond to either the first or the second § 38D request was not due 

to reasons beyond its control. On this basis, the Board allowed the 

assessors’ motion to dismiss this appeal for the appellant’s 

unjustifiable failure to respond to either of the assessors’ valid § 

38D requests. Accordingly, the Board decided this appeal for the 

appellee. 

  

OPINION 

At all material times, § 38D provided in pertinent part: 

A board of assessors may request the owner or 

lessee of any real property to make a written 

return under oath within sixty days containing 

such information as may reasonably be required by 

it to determine the actual fair cash valuation of 

such property.  Failure of the owner or lessee to 

comply with such request within sixty days after 

it has been made shall bar him from statutory 

appeal under this chapter, unless such owner or 

lessee was unable to comply with such request for 

reasons beyond his control.   

  



Accordingly, when an owner fails to respond within sixty days to a 

written request from the assessors for information reasonably 

required by the assessors to determine the fair cash value of the 

property at issue, the owner’s right to appeal an assessment to this 

Board is foreclosed unless the owner was unable to comply for reasons 

beyond the owner’s control.  See, e.g., Marketplace Center II Limited 

v. Assessors of Boston, Mass. ATB Findings of Fact and Reports 2000-

258, 276-77 (“Marketplace Center II”), aff’d, 54 Mass. App. Ct. 1101, 

1107 (2002); Forty-Four – 46 Winter Street, LLC v. Assessors of 

Boston, Mass. ATB Findings of Fact and Reports 2005-656, 661 (“Forty-

Four-46 Winter Street”); and Herman Banquer Trust v. Assessors of 

Boston, Mass. ATB Findings of Fact and Reports 2005-664, 671 (“Herman 

Banquer Trust”).  

There is no dispute in this appeal that: (1) the appellant 

received the second § 38D request; (2) the information sought by the 

assessors on the first and the second § 38D request was reasonably 

required by them to determine the actual fair cash value of the 

subject property for the fiscal year at issue; and (3) to the extent 

it may be relevant, the assessors were prejudiced by the appellant’s 

failure to provide the assessors with the requested information. See, 

e.g., Marketplace Center II, Mass. ATB Findings of Fact and Reports 

2000 at 276-77; Forty-Four-46 Winter Street, Mass. ATB Findings of 

Fact and Reports 2005 at 661-62; and Herman Banquer Trust, Mass. ATB 

Findings of Fact and Reports 2005 at 671-72.   

The appellant argued, however, that he completed the second § 



38D request for fiscal year 2011 and timely mailed it along with a 

cover letter dated March 31, 2010 to the assessors’ office. In 

support of his assertion, the appellant testified that he had mailed 

a similar form in prior years, and none of them had ever been 

returned to him. The appellant, however, failed to offer any credible 

corroborating evidence that he completed and mailed either the first 

or the second § 38D request for the fiscal year at issue or for any 

prior fiscal year. The assessors successfully contested the 

appellant’s assertions by providing credible testimony and other 

evidence that they had not received any reply from the appellant for 

the fiscal year at issue and that of the four § 38D requests sent to 

the appellant over the prior four fiscal years, the assessors had 

only received one response.  

Although the appellant testified that he completed and mailed the second § 38D request for fiscal year 

2011 on March 31, 2010, the Board ultimately found the appellant’s unsubstantiated testimony to be 

unconvincing.  One of the Board’s primary functions is to evaluate the credibility of a witness’ 

testimony.  See, e.g., Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 

597, 605 (1977)(“The credibility of witnesses, the weight of the evidence, and inferences to be drawn 

from the evidence are matters for the board.”); Bayer Corp. v. Commissioner of Revenue, 436 Mass. 

302, 308 (2002)(“[W]e have consistently ruled that the assessment of the credibility of witnesses is a 

matter of the board.”)(citing Kennametal, Inc. v. Commissioner or Revenue, 426 Mass. 39, 43 n. 6 

(1997)).  Given the lack of evidence substantiating the appellant’s claims coupled with the credible 

evidence submitted by the assessors, the Board found the appellant’s testimony to be unavailing.  

      



  

On this basis, the Board granted the assessors’ motion to 

dismiss under § 38D and decided this appeal for the appellee. 

  

  

                        APPELLATE TAX BOARD 

  

  

  

                   By: ___________________________________ 

                       Thomas W. Hammond, Jr., Chairman 

  

                         

  

A true copy, 

  

Attest: _____________________________ 

        Clerk of the Board 
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MICHAEL J. O’KEEFE             v. 

       BOARD OF ASSESSORS OF 

 THE TOWN OF MARSHFIELD 

  
Docket No. F307001                     Promulgated: 

                                       June 14, 2012 

  

     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 



Board of Assessors of the Town of Marshfield (“appellee” or 

“assessors”) to abate taxes on certain real estate in Marshfield 

owned by and assessed to Michael J. O’Keefe (“appellant”) under G.L. 

c. 59, §§ 11 and 38, for fiscal year 2010 (“fiscal year at issue”). 

Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Egan, and Rose joined him in the decision 

for the appellee. 

These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  
Michael J. O’Keefe, pro se, for the appellant. 

  
Elizabeth A. Bates, assessor, for the appellee. 

  

  
FINDINGS OF FACT AND REPORT 

  

     On the basis of testimony and evidence entered into the record in 
this appeal, the Appellate Tax Board (“Board”) made the following 

findings of fact. 

On January 1, 2009, the appellant was the assessed owner of a 1.1-

acre improved parcel of real estate located at 456 Parsonage Street 

in Marshfield (“subject property”). The subject property is improved 

with a 1970-vintage, raised-ranch dwelling containing eight rooms, 

including three bedrooms, as well as two-and-one-half baths. The 

dwelling contains 2,318 square feet of finished living area. There is 

a two-car attached garage and the property is improved with a post-

and-beam barn. The appellant built the barn in 1985 to replicate as 

closely as possible the barn of Colonel Anthony Thomas, a veteran of 

the Revolutionary War. The barn has a ground floor and an upper 

level, each of which contains approximately 1040 square feet. The 

upper level is heated, has a full bath, and an attached open deck.  

     For the fiscal year at issue, the assessors valued the subject 

property at $396,000, and assessed a tax thereon at a rate of $10.75 

per thousand, in the total amount of $4,257. Of the subject 

property’s total assessed value, the assessors allocated $111,900 to 

the dwelling, $101,400 to the barn, and $182,700 to the land. The 

actual tax bill for the fiscal year at issue was sent on December 30, 

2009. In accordance with G.L. c. 59, § 57C, the appellant timely paid 

the tax due without incurring interest, and in accordance with G.L. 

c. 59 § 59, timely filed an abatement application on January 29, 

2009. The abatement application was denied by a vote of the assessors 

on March 8, 2009. The appellant seasonably filed a Petition Under 

Formal Procedure with the Board on June 3, 2010. On the basis of the 

foregoing, the Board found and ruled that it had jurisdiction to hear 

and decide this appeal. 

The appellant’s sole argument was that the assessed value of the barn 

for the fiscal year at issue was excessive because the assessors 

mistakenly classified the structure as having living quarters on the 



second level. The appellant testified that the barn does not contain 

finished living quarters. He further stated that the first level of 

the barn was used for storage and the second level served as a 

workshop with a full bathroom. The appellant also noted that since 

its construction in 1985, the value placed on the barn by the 

assessors had been substantially lower than its assessed value for 

the fiscal year at issue.  

To support his testimony, the appellant offered a number of 

photographs depicting the barn’s interior. These photographs, showing 

machinery as well as cupboards full of supplies, supported the 

appellant’s claim that he used the second floor of the barn as a 

workshop. The photos also showed that the barn’s interior walls 

consisted of unfinished bare boards, consistent with the appellant’s 

assertion that the area did not qualify as living area. Finally, the 

appellant testified that the barn was not built, nor was it ever 

intended to be used, as living quarters. In support of this 

testimony, the appellant produced his building permit, which did not 

allow the barn to include living quarters.  

Elizabeth Bates, the town assessor, testified that she inspected the 

interior of the barn in the company of the appellant on August 13, 

2009. She also submitted a written narrative of the subject 

property’s assessment history. Ms. Bates noted that during her 

inspection of the second floor of the barn she observed a sink, a 

cupboard, a stove, a hookup spot for a refrigerator, and a bed. Ms. 

Bates testified that after viewing the interior of the barn and 

noting these details, the assessors assigned a new value to barn, 

classifying it as a “Barn/Quarters Over.” 

     Based on the evidence presented, the Board found and ruled that the 
appellant did not meet his burden of establishing that the subject 

property’s assessed value exceeded its fair cash value for the fiscal 

year at issue. The Board found credible the appellant’s testimony 

that the barn was not intended as living quarters, nor was it suited 

to be used as such. However, the appellant’s singular focus was on 

the barn’s assessed value and its characterization by the assessors. 

The appellant failed to present evidence indicating that the subject 

property’s overall assessed value, which included sums associated 

with the land and an eight room house as well as the barn, was 

excessive. Absent such evidence, the Board found that the appellant 

had not sustained his burden of demonstrating that the subject 

property was overvalued and decided this appeal for the appellee. 

  

          

         OPINION 

“All property, real and personal, situated within the commonwealth . 

. . shall be subject to taxation.” G.L. c. 59, § 2. The assessors are 

required to assess real estate at its fair cash value determined as 

of the first day of January of each year. G.L. c. 59, §§ 2A and 38.  

Fair cash value is defined as the price on which a willing seller and 

a willing buyer in a free and open market will agree if both are 



fully informed and under no compulsion. Boston Gas Co. v. Assessors 

of Boston, 334 Mass. 549, 566 (1956). 

     The appellant has the burden of proving that the subject property 
has a lower value than that assessed.  “‘The burden of proof is upon 

the petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he [B]oard is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. 

Assessors of Lynn, 393 Mass. at 591, 598 (1984) (quoting Schlaiker, 

365 Mass. at 245). 

     In the present appeal, the appellant sought to demonstrate that the 
subject property had been overvalued through testimony and evidence 

showing that the second floor of the barn on the property was not 

built or used as living quarters as the assessors had concluded. 

Although the Board found the appellant’s testimony credible, the 

evidence presented was not sufficient to sustain his burden.     

      

A taxpayer does not establish the right to an abatement merely by 

showing that either the land or a building is overvalued; he must 

demonstrate that the overall assessment overstated the fair cash 

value of the subject property.  See Anderson v. Assessors of 

Barnstable, Mass. ATB Findings of Fact and Reports 1999-596, 601. “The 

tax on a parcel of land and the building thereon is one tax . . . 

although for statistical purposes they may be valued separately.”  

Hinds v. Assessors of Manchester-by-the-Sea, Mass. ATB Findings of 

Fact and Reports 2006-771, 778 (citing Assessors of Brookline v. 

Prudential Insurance Co., 310 Mass. 300, 317 (1941)). “In abatement 

proceedings, ‘the question is whether the assessment for the parcel 

of real estate, including both the land and the structures thereon, 

is excessive.  The component parts, on which that single assessment 

is laid, are each open to inquiry and revision by the appellate 

tribunal in reaching the conclusion whether the single assessment is 

excessive.’”  Anderson, Mass. ATB Findings of Fact and Reports at 

1999-601, 602 (quoting Massachusetts General Hospital v. Belmont, 

238 Mass. 396, 403 (1921)). 

In support of his assertion that the subject property was overvalued, 

the appellant focused only on the assessed value of the property’s 

post-and-beam barn. He failed, however, to present evidence relating 

to the subject property’s overall assessed value, which incorporated 

valuation of the land and an eight room house as well as the barn. 

Absent such evidence, the Board found and ruled that that the 

appellant did not demonstrate that the subject property’s overall 

assessment for the fiscal year at issue overstated its fair cash 

value.      



 Accordingly, the Board found and ruled that the appellant failed to 

meet his burden of proving that the subject property was overvalued 

and issued a decision for the appellee. 

  

                        APPELLATE TAX BOARD 

  

                        By: _________________________________ 

                            Thomas W. Hammond, Jr., Chairman 

  

A true copy, 

Attest: __________________________ 

        Clerk of the Board 

  

  

 

COMMONWEALTH OF MASSACHUSETTS 

  
APPELLATE TAX BOARD 

  

  
WILLIAM F. CARNEY             v.      

     BOARD OF ASSESSORS OF 

THE TOWN OF FRAMINGHAM 

  
Docket Nos. F304034                   Promulgated: 

            F305333                    June 18, 2012 

  

     These are appeals filed under the formal procedure pursuant to G.L. 
c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Framingham (“assessors” or 

“appellee”) to abate taxes on certain real estate in Framingham owned 

by and assessed to William F. Carney (“appellant”) under G.L. c. 59, 

§§ 11 and 38, for fiscal years 2009 and 2010 (“fiscal years at 

issue”). 

Commissioner Egan (“Presiding Commissioner”) heard these appeals 

under G.L. c. 58A, § 1A, and 831 CMR 1.20 and issued single-member 

decisions for the appellee. 

     These findings of fact and report are made pursuant to a request by 
the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  

  
William F. Carney, pro se, for the appellant. 



Daniel Dargon, assessor, for the appellee. 

  
FINDINGS OF FACT AND REPORT 

On the basis of testimony and other evidence entered into the record 

in these appeals, the Presiding Commissioner made the following 

findings of fact. 

On January 1, 2008 and January 1, 2009, the appellant was the 

assessed owner of an improved parcel of real estate located at 32 

Parker Road in Framingham (“subject property”). The subject property 

has a land area of approximately one acre that is improved with a 

one-and-one-half story, eight-room Colonial-style residence. There 

are four bedrooms as well as two-and-one-half bathrooms, for a total 

finished living area of 2,096 square feet, which does not include 

1,152 square feet of additional finished area in the basement. The 

home features central air conditioning and is heated by electric 

heat.  

For fiscal year 2009, the assessors valued the subject property at 

$485,500, and assessed a tax thereon at a rate of $12.83 per 

thousand, in the total amount of $6,228.97. For fiscal year 2010, the 

assessors valued the subject property at $425,200, and assessed a tax 

thereon at a rate of $14.52 per thousand, for a total amount of 

$6,173.90.  

The actual tax bills for the fiscal years at issue were sent on 

December 31, 2008, and December 30, 2009. In accordance with G.L. c. 

59, § 57C, the appellant timely paid the taxes due for each fiscal 

year without incurring interest, and in accordance with G.L. c. 59, § 

59, timely filed Applications for Abatement with the assessors on 

January 29, 2009, and January 28, 2010. The abatement applications 

were denied by votes of the assessors on April 27, 2009, and March 

11, 2010. The appellant seasonably filed Petitions Under Formal 

Procedure with the Appellate Tax Board (“Board”) on July 22, 2009, 

and April 12, 2010. On the basis of the foregoing, the Presiding 

Commissioner found that the Board had jurisdiction to hear and decide 

these appeals. 

The appellant argued that the subject property was overvalued for the 

fiscal years at issue by focusing on the land component of the 

subject assessments. In particular, the appellant argued that the 

fair cash value of the subject property’s parcel for both of the 

fiscal years at issue was $10,000, reflecting a reduction of more 

than 95% from the parcel’s assessed value. In support of his 

argument, the appellant claimed the subject property’s parcel was 

“virtually a wetland and a wetland buffer zone, and the land 

therefore [wa]s a non-buildable lot.” The appellant offered only his 

unsubstantiated testimony to support this claim.  

The appellant also testified that the subject property’s dwelling and 

land had been flooded and suffered significant water damage during 

the fiscal years at issue. To bolster this assertion, the appellant 

offered photographs of the subject property into evidence, which 

purported to show water damage to various parts of the dwelling and 



water accumulation on the land. As a threshold matter, the Presiding 

Commissioner found that the photographs did not portray the degree of 

damage claimed by the appellant. Further, the reverse side of the 

photographs revealed that they had been printed in 1998 and 2002. 

Given that the photographs were taken several years before the 

relevant assessment dates, the Presiding Commissioner found that they 

were not probative of damage caused during the fiscal years at issue 

and gave them no weight.  

Finally, the appellant claimed that a 1.35-acre parcel, which the 

appellant testified was located three lots away from the subject 

property, had, at some unspecified time, been revalued downward by 

the assessors to $10,000 due to persistent water accumulation. Other 

than his testimony, the only evidence the appellant submitted 

regarding the location and attributes of this property was a rough 

sketch he had drawn of the property’s location relative to the 

subject property. The appellant failed to submit a property record 

card or any other documentary evidence to substantiate his testimony 

regarding the property’s location, its historic and purportedly 

reduced valuation, or the reasons underlying its alleged reduction in 

value. The Presiding Commissioner therefore afforded no weight to the 

appellant’s assertions regarding this property.      

For their part, the assessors presented jurisdictional documents and 

rested, relying on the presumed validity of their assessments. 

On the basis of all the evidence, the Presiding Commissioner found 

that the appellant failed to sustain his burden of proving that the 

subject property was overvalued for the fiscal years at issue. In 

sum, the appellant’s evidence consisted of unsubstantiated assertions 

that the subject property was “virtually a wetland and a wetland 

buffer zone,” dated photographs purporting to illustrate current 

water damage, and bare assertions regarding alleged devaluation of a 

nearby property resulting from water accumulation. The Presiding 

Commissioner found that, taken as a whole, this evidence did not 

constitute probative or credible evidence of the subject property’s 

fair cash value or, in turn, demonstrate that the subject property’s 

assessed value exceeded its fair cash value for the fiscal years at 

issue. Accordingly, the Presiding Commissioner issued single-member 

decisions for the appellee in these appeals. 

   
OPINION 

Assessors are required to assess real estate at its “fair cash 

value.” G.L. c. 59, § 38. Fair cash value is defined as the price at 

which a willing buyer and willing seller will agree if both of them 

are fully informed and under no compulsion. Boston Gas Co. v. 

Assessors of Boston, 334 Mass. 549, 566 (1956). 

The appellant has the burden of proving that the property has a lower 

value than that assessed. “‛The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 



Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to 

‛presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).   

In appeals before this Board, a taxpayer “‛may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.’” 

General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors 

of Holliston, 389 Mass. 848, 855 (1983)). 

In the present appeals, the Presiding Commissioner found that the 
appellant did not expose flaws in the assessors’ valuation 

methodology or provide affirmative evidence of the subject property’s 

value. Rather, in support of his claim of overvaluation, the 

appellant offered unsubstantiated claims that the subject property 

was unbuildable because it was “virtually a wetland and a wetland 

buffer zone,” dated photographs purporting to illustrate current 

water damage to the property, and bare assertions regarding 

devaluation of a nearby property resulting from water accumulation. 

The Presiding Commissioner found that this evidence, which 

essentially comprised the whole of the record in these appeals, did 

not contain probative or credible evidence of the subject property’s 

fair cash value. Consequently, the Presiding Commissioner concluded 

that the appellant failed to sustain his burden of demonstrating that 

the subject property’s assessed value exceeded its fair cash value 

for either of the fiscal years at issue. Accordingly, the Presiding 

Commissioner issued single-member decisions for the appellee in these 

appeals. 

  

                             APPELLATE TAX BOARD 

  

                        By:                     ______ 

                            Nancy T. Egan, Commissioner  

  

  

A true copy, 

  
Attest:                      

      Clerk of the Board 
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This is an appeal under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, 

from the refusal of the Board of Assessors of the Town of Westport (the “appellee” or the “assessors”) 

to abate taxes on certain real estate in the Town of Westport owned by and assessed to William J. and 

Mary J. Burns (collectively, the “appellants”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2011.   

     Commissioner Mulhern (the “Presiding Commissioner”) heard this appeal under G.L. c. 58A, § 1A, 

and 831 CMR 1.20 and issued a single-member decision for the appellee.   

     These findings of fact and report are made pursuant to a request by the appellants under G.L. c. 58A, 

§ 13 and 831 CMR 1.32.  

  

     William J. Burns, pro se, for the appellants. 

  

     Ellis Withington, assistant assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Introduction and Jurisdiction 

     On January 1, 2010, the valuation and assessment date for fiscal year 2011, the fiscal year at issue in 

this appeal, the appellants were the assessed owners of a parcel of real estate, improved with a single-

family dwelling, located at 907 Horseneck Road in Westport (the “subject property”).  The subject 

property’s parcel contains approximately 1.377 acres, and it is labeled for assessing purposes as Map 

74, Lot 32A.  The subject property is part of six contiguous lots of varying size that comprise the 

appellants’ Horseneck Farms.  Four of the six lots, totaling 17.81 acres, including about 40% of the 

subject property, are subject to a conservation restriction.  For fiscal year 2011, the assessors valued the 

subject property at $378,300 and assessed a tax thereon, at the rate of $6.71 per thousand, in the 

amount of $2,538.39, plus a Community Preservation Act surcharge of 2%.  The assessors valued the 

land and building components of the subject property at $283,600 and $94,700, respectively.          

     On December 30, 2010, Westport’s Collector of Taxes sent out the town’s actual real estate tax 

notices.  The appellants paid the tax late and incurred interest charges of $12.24.  However, because the 

total tax assessed on the subject property was $3,000 or less, the appellants did not lose their right to 

appeal the assessors’ denial of their abatement application to the Appellate Tax Board (the 

“Board”).[1]  On February 1, 2011, in accordance with G.L. c. 59, § 59, the appellants timely filed 

with the assessors an Application for Abatement, which the assessors denied on April 28, 2011.  The 

Board received the appellants’ Petition Under Formal Procedure challenging the assessors’ denial of 

their request for abatement on July 29, 2011, more than three months after the date that the assessors 



had denied the appellants’ Application for Abatement.  However, in accordance with G.L. c. 59, §§ 64 

and 65, the appellants seasonably mailed their Petition Under Formal Procedure to the Board on or 

before July 28, 2011.[2]  Accordingly, the Presiding Commissioner deemed the date of mailing to be 

the date that the appellants’ Petition Under Formal Procedure was filed with the Board.  On the basis of 

these facts, the Presiding Commissioner found and ruled that the Board had jurisdiction to hear and 

decide this appeal.   

Description of the Subject Property 

Based on the testimony and exhibits offered at the hearing of this appeal, the Board made the following 

findings of fact. 

The subject property is composed of an approximately 1.377-acre, mostly rectangular parcel that is 

improved with a single-story, wood-framed dwelling.  The subject property has approximately 196 feet 

of frontage along Horseneck Road, and about 40% of its parcel is subject to a “Conservation 

Restriction” that the appellants granted to the Trustees of Reservation in December, 2005 for 

$500,000.  The restriction encompasses approximately 17.81 acres and four of the six lots that together 

comprise the appellants’ Horseneck Farms.  The purpose of the restriction is to ensure that the affected 

portions of Horseneck Farms and the subject property’s parcel are “retained in perpetuity 

predominantly in their natural, scenic, and open condition and available for agriculture, farming or 

forestry use and to prevent any use . . . that will significantly impair or interfere with [] conservation 

values.”      

The ranch-style, single-family, 1,224-square-foot dwelling was built in 1950 and is in average 

condition with an effective age of approximately 21 years.  The dwelling contains a total of five rooms, 

including two bedrooms, as well as one full bathroom.  The interior finishes include drywall and wall-

to-wall carpeting.       

The dwelling’s exterior walls are finished with wood siding, and its gable roof is covered with asphalt 

shingles.  The unfinished basement walls are concrete block, and the basement floor is cement.  The 

subject property has a forced hot water/vapor heating system, fueled by oil.        

Valuation Evidence 

     At the hearing of this appeal, William J. Burns testified for the appellants.  The appellants also 

introduced a number of exhibits including: a copy of a letter dated May 23, 2011 from the appellants to 

the town’s selectmen; a map of Westport containing the appellants’ notations; a packet of materials in 

support of their request for an abatement; a copy of a plan of land; a copy of a print-out of land sales in 

Westport occurring in 2009; a copy of a listing from MLS Property Information Network, Inc.; and a 

collection of photographs.  The appellants contended that the subject property was overvalued 

primarily because the assessment had not adequately accounted for: (1) a conservation restriction 

affecting approximately 40% of the subject property’s parcel; (2) several deficiencies in the subject 

property’s dwelling; and (3) the presence of horse trailers across the street.   

The appellants’ packet of materials contained information on several assessments and sales of what 

they considered to be comparable properties.  The appellants claimed that the assessments and sales of 

the purportedly comparable properties, along with the conservation easement affecting part of the 

subject property, demonstrated that the subject property’s land-component assessment should have been 

significantly lower.  The appellants further claimed that the interior photographs of the subject property 

showed that the dwelling was deficient in certain respects and the mere presence of horse trailers across 

the street detracted from the subject property’s overall appeal and value.  Based on this information, the 

appellants estimated the value of the subject property at $279,400, with the value of the parcel being 

$206,800 and the value of the dwelling being $72,600.     

The appellants also alleged in their petition that the subject property was disproportionately assessed.  

They did not, however, submit the type and breadth of evidence at the hearing to support such a claim, 



and the Presiding Commissioner, therefore, considered that allegation waived.     

In their case-in-chief, Ellis Withington, Westport’s Assistant Assessor, testified for the assessors.  The 

assessors also introduced into evidence the necessary jurisdictional documents, as well as the subject 

property’s and two purportedly comparable parcels’ property record cards.  The assessors maintained 

that the subject property’s assessed value sufficiently accounted for the conservation restriction 

affecting a portion of the subject property’s parcel and any deficiencies in the dwelling.  The assessors 

further maintained that three sales associated with the two purportedly comparable parcels supported 

the increase in the subject property’s land assessment.  The first property, 0 Horseneck Road, sold in 

2005 for $250,000 and later in 2011 for $285,000.  This 1.37-acre property is comparable in size to the 

subject property, and it is located only one parcel away.  The second property, 885 Horseneck Road, 

sold in August of 2008 for $340,000.  It is also located proximate to the subject property and is about 3 

acres in size.  According to the assessors, both of these properties also contain view easements and, like 

the subject property, are designated as neighborhood 8 properties. 

With respect to the appellants’ purportedly comparable-assessment properties, Mr. Withington testified 

that they are vastly different from the subject property in style, size of dwelling, and land area, and, to 

the extent that they might be considered comparable, they would require sizeable adjustments which 

the appellants did not make.  With respect to the appellants’ purportedly comparable-sale properties, 

Mr. Withington testified that they are in different, less desirable locations in Westport that do not share 

the quality of the subject property’s neighborhood, setting, or amenities, such as open space, view 

vistas, and proximity to Horseneck Beach.  Moreover, one of these properties contains over 63 acres 

compared to the subject property’s 1.37-acre parcel.                      

  

Board’s Valuation Findings 

     Based on all of the evidence, the Presiding Commissioner ultimately found that the appellants failed 

to prove that the subject property’s assessed value exceeded its fair cash value for the fiscal year at 

issue.  The Presiding Commissioner found that the appellants’ purportedly comparable-sale properties 

were not comparable to the subject property because, as the assessors testified, they were either located 

miles away in a different and inferior location with none of the amenities available to the subject 

property or were more than sixty acres larger than the subject property.  The Presiding Commissioner 

further found that the appellants’ purportedly comparable-assessment properties were likewise not 

comparable to the subject properties because, as the assessors testified, they were dissimilar from the 

subject property in many respects and the appellants, as they had failed to do with respect to their 

purportedly comparable-sale properties, did not apply any adjustments to account for these properties’ 

differences with the subject property. 

     In addition, the Presiding Commissioner found that, while the photographs introduced by the 

appellants did document some deficiencies in the subject property, the assessors credibly testified that 

these sub-standard features had been duly accounted for in the subject property’s assessment for the 

fiscal year at issue.  The Presiding Commissioner also found that the appellants failed to establish how 

and to what extent the presence of some horse trailers on the opposite side of the street from the subject 

property affected the value of the subject property.    

Furthermore, the Presiding Commissioner found that the three sales related to the two comparable-sale 

properties introduced by the assessors supported the land-component assessment and overall 

assessment placed on the subject property by the assessors for the fiscal year at issue.  The Presiding 

Commissioner found that these properties were comparable to the subject property in most important 

respects, including being subject to a conservation restriction.   

Accordingly, the Presiding Commissioner found that the appellants failed to meet their burden of 

establishing that the subject property was overvalued for the fiscal at issue.  The Presiding 

Commissioner further found that the assessors demonstrated that the subject property’s fair cash value 



was not less than its assessed value for the fiscal year at issue.  Therefore, the Presiding Commissioner 

decided this appeal for the appellee. 

  

   

OPINION 

The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is 

defined as the price at which a willing seller and a willing buyer in a free and open market will agree if 

both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 

Mass. 549, 566 (1956). 

     The appellants have the burden of proving that the property has a lower value than that assessed. 

“‘The burden of proof is upon the petitioner[s] to make out [their] right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) 

(quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board 

is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . 

prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting 

Schlaiker, 365 Mass. at 245)). 

In appeals before this Board, taxpayers “may present persuasive evidence of overvaluation either by 

exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence 

of value which undermines the assessors’ valuation.”  General Electric Co., 393 Mass. at 600 (quoting 

Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the appellants 

contended that the subject property was overvalued primarily because the assessment had not 

adequately accounted for: (1) a conservation restriction affecting approximately 40% of the subject 

property’s parcel; (2) the inferior condition of the subject property’s dwelling; and (3) the presence of 

horse trailers across the street.   

The appellants’ packet of materials contained information on several assessments and sales of what 

they considered to be comparable properties.  The appellants claimed that the assessments and sales of 

the purportedly comparable properties, along with the conservation easement affecting part of the 

subject property, demonstrated that the subject property’s land assessment should have been 

significantly lower.  The appellants further claimed that the interior photographs of the subject property 

showed that the dwelling was in need of repair.  The appellants also maintained that horse trailers 

parked across the street adversely impacted the value of the subject property.  Based on these 

allegations, the appellants estimated the value of the subject property at $279,400, with the value of the 

parcel being $206,800 and the value of the dwelling being $72,600.     

With respect to the appellants’ comparable-assessments and comparable-sales data, the Presiding 

Commissioner found that the appellants failed to establish the comparability of their purportedly 

comparable properties to the subject property.  While analyses of comparable properties’ assessments 

and sales may form a basis for an abatement, see G.L. c. 58A, § 12B[3] and Sands v. Assessors of 

Bourne, Mass. ATB Findings of Fact and Reports 2007-1098, 1106-1107 (“The introduction of such 

evidence may provide adequate support for either the granting or denial of an abatement.”), the 

proponents need to establish initial comparability.  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL 

ESTATE 301 (13th ed. 2008)(“The goal is to find a set of comparable sales [or assessments] as similar as 

possible to the subject property to ensure they reflect the actions of similar buyers.”).  Moreover, the 

Presiding Commissioner found that the appellants’ comparable-assessments and comparable-sales data 

did not include any adjustments to account for differences between the subject property’s 



characteristics and those of the purportedly comparable properties.  “[R]eliance on unadjusted 

assessments [or sales] of assertedly comparable properties . . . [is] insufficient to justify a value lower 

than that” assessed.  Antonio v. Assessors of Shutesbury, Mass. ATB Findings of Fact and Reports 

2008-54, 70.  “The assessments in a comparable-assessments analysis, like the sales in a comparable-

sales analysis, must also be adjusted to account for differences with the subject.” Graham v. Assessors 

of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 402, aff’d, 73 Mass. App. Ct. 

1107 (2008).  On these bases, the Presiding Commissioner found and ruled that the appellants’ 

comparable-assessments and comparable-sales data did not provide reliable indications of the subject 

property’s fair cash value for the fiscal year at issue. 

     In addition, the Presiding Commissioner found that, while the photographs introduced by the 

appellants did document some deficiencies in the subject property, the assessors credibly testified that 

these sub-standard features had been duly accounted for in the subject property’s assessment for the 

fiscal year at issue.  See, e.g., Miller v. Assessors of Sturbridge, Mass. ATB Findings of Fact and 

Reports 2012-643, 652.  The Presiding Commissioner also found that the appellants failed to establish 

how and to what extent the presence of some horse trailers on the opposite side of the street from the 

subject property affected the value of the subject property, if at all.    

In defense of the assessment, the assessors credibly and successfully rebutted the appellants’ evidence 

and introduced two comparable-sale properties, which had sold three times over the past several years, 

that substantiated the subject property’s land-component assessment and overall assessment.  “[S]ales 

of property usually furnish strong evidence of market value, provided they are arm’s-length 

transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing 

seller.”  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982).  Sales of 

comparable realty in the same geographic area and within a reasonable time of the assessment dates 

contain credible data and information for determining the value of the property at issue.  McCabe v. 

Chelsea, 265 Mass. 494, 496 (1929).  On this basis, the Presiding Commissioner found and ruled that 

the comparable-sale properties introduced by the assessors provided credible data that supported the 

subject property’s assessed value. 

To obtain relief on the basis of disproportionate assessment, taxpayers must show “that there existed an 

intentional policy or scheme . . . of valuing properties or classes of property at a lower percentage of 

fair cash value than that percentage in fact applied to the taxpayer[s’] own property.”  Shoppers’ World, 

Inc. v. Assessors of Framingham, 348 Mass. 366, 377 (1965).  “If the taxpayer[s] can demonstrate in 

an appeal to the board that [they] have been [] victim[s] of a scheme of discriminatory, disproportionate 

assessment, [they] ‘may be granted an abatement . . . which will make . . . [their] assessment 

proportional to other assessments, on a basis which reaches results as close as is practicable to those 

which would have followed application by the assessors of the proper statutory assessment 

principles.’”  Coomey v. Assessors of Sandwich, 367 Mass. 836, 838 (1975) (quoting Shoppers’ World, 

Inc., 348 Mass. at 377-78).  First Natl. Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 559 

(1971).  The burden of proof as to the existence of a “scheme of discriminatory, disproportionate 

assessment” is on the taxpayers.  Id. at 559.  “‘If the taxpayer[s] establish[] improper assessment of 

such number of . . . properties (at less than fair cash value and on a basis discriminating against the 

taxpayers) as to support an inference that there was a scheme of . . . [improper discriminatory] 

assessment, then the assessors will have the burden of going forward to show that there has been no 

scheme of discriminatory assessment.’”  Coomey, 367 Mass. at 838 (quoting Shoppers’ World, Inc., 

348 Mass. at 377).  In the present appeal, the record is devoid of evidence to support an assertion that 

the assessors engaged in an intentional scheme of discriminatory, disproportionate assessment, and the 

Presiding Commissioner accordingly deemed as waived the appellants’ empty allegation of 

disproportionate assessment.       



The board [is] not required to believe the testimony of any particular witness but it [can] accept such 

portions of the evidence as appear to have the more convincing weight.  Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. 60, 72 (1941).  “The credibility of witnesses, the weight of evidence, 

and inferences to be drawn from the evidence are matters for the board.”   Cummington School of the 

Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  Based on all of the evidence 

presented in this appeal and his subsidiary findings and rulings, the Presiding Commissioner ultimately 

found and ruled that the appellants failed to prove that the subject property’s assessed value exceeded 

its fair cash value.   

Accordingly, the Presiding Commissioner decided this appeal for the appellee.   

                             APPELLATE TAX BOARD 

  

  

 By: _________________________________ 

Thomas J. Mulhern, Commissioner 

  

  

A true copy, 

  

Attest: _______________________ 

   Clerk of the Board 

  

  

 
 

[1] Pursuant to G.L. c. 59, §§ 64 and 65, “if the tax due for the full fiscal year on a parcel of real estate 

is more than $3,000, said tax shall not be abated unless the full amount of said tax due has been paid 

without the incurring of any interest charges on any part of said tax.”

[2] Pursuant to G.L. c. 59, § 65, when a petition is received by the Board more than 3 months after an 

abatement application is denied or deemed to be denied, “the date of the . . . postmark . . . shall be 

deemed to be the date of delivery . . . to the board.”  

[3] General Laws, c. 58A, § 12B provides that: “At any hearing relative to the assessed fair cash 

valuation or classification of property, evidence as to the fair cash valuation or classification of 

property at which assessors have assessed other property of a comparable nature or class shall be 

admissible.”
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ROSE V. SMITH & REBECCA S. BAKER,   v.    BOARD OF ASSESSORS OF  

TRUSTEES OF THE RVS NOMINEE TRUST         THE TOWN OF WEYMOUTH 

  

Docket Nos. F305282 (FY 2010) 

            F312895 (FY 2011)              Promulgated: 

                                         June 20, 2012 

  

     These are appeals under the formal procedure pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board 

of Assessors of the Town of Weymouth (the “appellee” or the 

“assessors”) to abate taxes on certain real estate in the Town of 

Weymouth owned by and assessed to Rose V. Smith and Rebecca S. Baker, 

Trustees of the RVS Nominee Trust (the “appellants”) under G.L. c. 

59, §§ 11 and 38 for fiscal years 2010 and 2011.   

     Commissioner Mulhern heard these appeals. Chairman Hammond and 

Commissioners Scharaffa, Rose, and Chmielinski joined him in the 

decisions for the appellee.   

     These findings of fact and report are made pursuant to requests by 

the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

     Matthew A. Luz, Esq. for the appellants.  

     James S. Timmins, Esq. for the appellee.   

  

FINDINGS OF FACT AND REPORT 



     There is no dispute between the parties with respect to the 

following facts. 

     On January 1, 2009 and January 1, 2010, the appellants were the 

assessed owners of a parcel of real estate, designated for assessing 

purposes as map/block/lot 29-327-024, located at 25 Main Street in 

the Town of Weymouth, and used as an automobile dealership (the 

“subject property”).  The subject property has curb cuts and 

approximately 407 feet of frontage along Main Street, which is also 

known as State Route 18, a two-lane, heavily traveled roadway 

traversing north -- south through town.  The subject property is 

situated at the intersection of State Routes 18 and 53 in an area 

densely developed with a variety of retail, automotive-related, 

office, and other service-oriented properties.  This area of Weymouth 

is primarily commercial and has good access to area and regional 

highway systems, particularly State Route 3 which is only one-half 

mile south on State Route 18.   

The subject property’s parcel is irregularly shaped and contains 

a total land area of 4.40 acres.  It is at grade level with Main 

Street and is improved with an 18,856-square-foot building with an 

additional 3,600 square feet on a mezzanine level.  The building is a 

masonry-frame structure constructed on a concrete foundation, with a 

flat, rubber roof and a dryvit and concrete-block exterior.  The 

existing structure occupies about 9.8% of the parcel’s total land 

area.  The majority of the remaining area is paved in asphalt for 



employee and customer parking as well as the display and storage of 

automobiles.  A portion of the rear section of the subject property 

contains vegetation and serves as a buffer to a bordering residential 

area.  All utilities are available at the site including municipal 

water and sewer, as well as gas, electric, cable, and telephone 

service.  The subject property is located primarily in the Limited 

Business (B-1) zoning district; however, a portion of the rear of the 

subject property is located within the Residential Low Density (R-1) 

zoning district.  The subject property’s current use as an automobile 

dealership facility is a legal non-conforming use.       

The subject property’s building consists of an automobile 

showroom and customer service and office areas.  The showroom is 

located in the front portion of the building where it is visible from 

Route 18.  It includes eight private sales offices, a customer 

waiting room, and two bathrooms.  In addition, the mezzanine level 

above the showroom contains a private office, a conference room, an 

employee break area, a storage area, a bathroom, and an open 

administrative space that includes three private rooms and two 

bathrooms.  The rear of the first floor is divided into three 

sections consisting of a customer service and parts department area, 

an automobile repair area, and an automobile body shop area.  The 

automobile repair area contains twelve service bays and one wash 

bay.  The automobile body shop area includes a paint booth and one 

private office.  There are at least four overhead doors for vehicular 

access to appropriate areas.   



The interior finishes are typical for an automobile dealership 

with large plate glass windows, painted plaster walls, vinyl tile 

floors in the showroom area and carpet in the sales office area, and 

painted plaster ceilings.  The interior of the administrative office 

area includes painted plaster and wood-paneled walls, carpeted 

floors, and suspended acoustic-tile ceilings.  The interior of the 

customer service area includes painted plaster and wood-paneled 

walls, vinyl floors, and acoustic-tile ceilings.  The interior of the 

automotive repair and auto body shop areas include concrete block 

walls, concrete floors, and insulated panels or exposed metal 

ceilings.  Lighting for the building is provided by fluorescent panel 

or strip lighting fixtures.  Overall, the interior finishes are of 

average quality and appeal.      

     For fiscal years 2010 and 2011, the assessors valued the subject 

property at $2,038,600 and $1,945,500, respectively and assessed 

taxes thereon, at the corresponding rates of $18.38 and $19.41 per 

thousand, in the amounts of $37,469.47 and $37,762.15.  Weymouth’s 

Treasurer/Collector mailed the fiscal year 2010 and 2011 actual tax 

bills on or about December 31, 2009 and December 31, 2010, 

respectively.  In accordance with G.L. c. 59,    § 57C, the 

appellants paid the taxes assessed without incurring interest.  

     On or about January 20, 2010 and January 7, 2011, in accordance 

with G.L. c. 59, § 59, the appellants timely filed their respective 

fiscal year 2010 and 2011 applications for abatement with the 



assessors.  The assessors denied the applications on February 23, 

2010 and on April 28, 2011, respectively.  On March 29, 2010 and June 

20, 2011, in accordance with G.L. c. 59, §§ 64 and 65, the appellants 

seasonably filed their corresponding fiscal year 2010 and 2011 

petitions with the Appellate Tax Board (the “Board”).  On the basis 

of these facts, the Board found and ruled that it had jurisdiction 

over the fiscal year 2010 and 2011 appeals.   

     The appellants presented their case-in-chief, challenging the 

assessments, primarily through the testimony and appraisal report of 

their real estate valuation witness, Eric Wolff.  The assessors 

entered the usual jurisdictional documents into evidence along with 

several other exhibits, including the subject property’s property 

record cards for the fiscal years at issue, but did not present any 

other exhibits or testimonial evidence, essentially resting on their 

assessment.  A summary of the parties’ valuation evidence follows.   

To ascertain the subject property’s highest and best use and to 

develop estimates of the subject property’s values for the fiscal 

years at issue using income-capitalization and sales-comparison 

methodologies, Mr. Wolff testified that he conducted a careful 

inspection of the subject property, examined the property’s legal 

occupancy, and reviewed relevant zoning regulations to determine the 

property’s range of alternative uses.  In addition, Mr. Wolff 

testified that he conducted a thorough examination of the Weymouth 

real estate market with a particular emphasis on the automotive 



dealership submarket.  He claimed that he researched recent 

comparable property transfers and attempted to question market 

participants about the terms and conditions associated with the 

transactions.  He also maintained that he conducted physical 

inspections or observations of all comparable properties used in his 

analysis.  Moreover, Mr. Wolff asserted that he examined relevant 

sales, offerings, and lease data from the competitive market area and 

reviewed vacancy levels and development trends.  Finally, he obtained 

additional pertinent information from various publications and 

sources, such as the Warren Group, the CoStar Group, the Norfolk 

County Registry of Deeds, Weymouth’s Zoning Ordinance, the assessors, 

Weymouth’s Tax Collector, and Weymouth’s Building Department.   

Relying on data from these sources, Mr. Wolff testified that he 

first determined that the subject property’s highest and best use was 

its continued use as an automobile dealership.  He concluded that, at 

all relevant times, there was some demand for automotive dealership 

space similar to that on the subject property and the subject 

property’s existing automotive dealership use maximized its financial 

potential and productive use.  To estimate the value the subject 

property as an automobile dealership, Mr. Wolff eschewed the cost 

approach because of the age of the structure on the subject property 

and his understanding that the market would not rely upon a cost 

approach to ascertain a value for the subject property for the fiscal 

years at issue.  Instead, he focused on sales-comparison and income-

capitalization methodologies, which he believed were more consistent 



with valuation methods employed by market participants. 

     In his sales-comparison approach for fiscal year 2010, Mr. Wolff 

compared the subject automobile dealership to the sales of four other 

automobile dealerships in Braintree, Canton, Randolph, and 

Foxborough.  These purportedly comparable properties were sold in 

December, 2008, October, 2008, January, 2008, and December, 2007, 

respectively, and brought unadjusted per-square-foot sale prices of 

$89.73, $132.65, $99.56, and $102.17, respectively.  Mr. Wolff then 

adjusted the prices paid, per square foot of building area, for these 

properties to account for what he perceived to be their differences 

with the subject property.  The factors for which he adjusted include 

location, building condition, and building size.  He considered, but 

did not adjust for, the dates of the sales, believing that the market 

was stable during this period of time.  Mr. Wolff also adjusted each 

of the comparable sales upward by five percent to reflect the 

presence of 3,600 square feet of mezzanine space in the subject 

property’s building and the absence of such space in the purportedly 

comparable properties’ buildings.  Mr. Wolff did not consider or 

adjust for the size of the purportedly comparable properties’ parcels 

compared to the subject property’s.  He did, however, admit that 

parcel size was a relevant factor.   

After adjustment, Mr. Wolff’s per-square-foot sale prices ranged 

from $82.00 to $139.00 with an average (mean) of $101.00.  Mr. Wolff 

selected the mean value of $101.00 per square foot in estimating the 



total value of the subject automobile dealership at $1,904,456, which 

he rounded to $1,900,000 for fiscal year 2010.   

     In his sales-comparison approach for fiscal year 2011, Mr. Wolff 

compared the subject property to five other automobile dealerships in 

Attleboro, Brockton, Braintree, Canton, and Randolph.  Three of these 

properties were the same ones that Mr. Wolff used in his fiscal year 

2010 analysis.  These five purportedly comparable properties were 

sold in November, 2009, June, 2009, December, 2008, October, 2008, 

and January, 2008, respectively, and brought unadjusted per-square-

foot sale prices of $44.86, $68.99, $89.73, $132.65, and $99.56, 

respectively.  As he did for fiscal year 2010, Mr. Wolff then 

adjusted the prices paid for these properties, per square foot of 

building area, to account for what he considered to be their 

differences with the subject property.  He adjusted for the same 

factors that he used in his fiscal year 2010 analysis, including an 

upward adjustment of five percent to reflect the presence of 3,600 

square feet of mezzanine space in the subject property’s building 

that the purportedly comparable properties’ buildings lacked.  Once 

again, Mr. Wolff did not consider or adjust for the size of the 

purportedly comparable properties’ parcels compared to the subject 

property’s.   

After adjustment, Mr. Wolff’s per-square-foot sale prices ranged 

from $52.00 to $139.00 with an average (mean) of $90.00.  Mr. Wolff 

selected the mean value of $90.00 per square foot in estimating the 



total value of the subject automobile dealership at $1,697,040, which 

he rounded to $1,700,000 for fiscal year 2011. 

Despite his development of values for the subject property for 

fiscal years 2010 and 2011 using comparable-sales analyses, Mr. Wolff 

did not rely on these values, testifying that:  

I think the problem with the approach is the motivation 

behind the automobile dealerships.  Sometimes they’re 

bought for branding.  Sometimes they’re bought to use for 

alternative uses. And you have a very difficult time 

valuing an on-going business versus properties that are no 

longer being operated as dealerships.  You have some 

dealerships that are sold for used car dealerships, and 

then you have some that are sold as, you know, branded 

dealerships.  And I think that trying to reconcile that 

information is very difficult. And it could be very 

misleading.  So, although I did the approach and did come 

up with values to support the income approach, I did not 

rely on it at all.  

  
In his income-capitalization approach for the fiscal years at 

issue, Mr. Wolff estimated what he considered to be an appropriate 

market rent by comparing the subject property to seven other 

dealerships located in Weymouth, Wakefield, Milford, Beverly, 

Raynham, and Brockton.  The rents paid by these purportedly 

comparable automobile dealerships, on a triple net basis, ranged from 

a dealership in Brockton’s rent of $6.40 per square foot to a 

dealership in Milford’s rent of $22.56 per square foot.  The lone 

purportedly comparable dealership in Weymouth paid rents in the 

$8.09-$8.52 range.  The median rent, which a second automobile 

dealership in Brockton paid, was $12.00 per square foot.  Mr. Wolff 

selected what he considered to be a fair market rent of $8.00 per 

square foot, on a triple net basis, for the subject property for both 



fiscal years at issue.  Mr. Wolff admitted in cross-examination that 

he selected these dealerships because they were part of his existing 

data base and that he did not conduct any additional research on 

rents in the marketplace.  Consequently, he failed to include in his 

analysis several other automobile dealerships in Weymouth that shared 

many of the same characteristics as the subject property.  Moreover, 

in cross-examination, Mr. Wolff admitted that he did not create an 

adjustment grid to more precisely modify his purportedly comparable 

properties’ rents to reflect the subject property’s differing 

characteristics.  Instead, Mr. Wolff acknowledged that he simply used 

a highly subjective and very general approximation.     

To determine the subject property’s gross potential income, Mr. 

Wolff included the mezzanine space in his estimate of the 22,456-

square-foot useable area associated with the subject property’s 

building.  Accordingly, using this area and a rent of $8.00 per 

square foot, resulted in a potential gross income of $179,648.   

Mr. Wolff testified that he estimated his vacancy rates for the 

fiscal years at issue using: (1) information from local brokers who 

estimated that the vacancy rates for local retail and industrial 

space ranged between 5% and 15%; (2) market survey reports by CoStar 

Group indicating that the vacancy rates for local retail and 

industrial space ranged from 3% to 10%; and (3) data from the 

National Automobile Dealership Association suggesting that the number 

of automobile dealerships located in Massachusetts declined by 14% 

during the relevant time period.  Based on this information and the 



subject property’s location, relative size, and current physical 

condition, he selected a vacancy and credit loss rate for the subject 

property of 10%.  He did not consider that, at all relevant times, 

the subject property, and apparently all of his purportedly 

comparable properties, were fully occupied single-tenanted 

facilities.  After applying his vacancy rate to his potential gross 

income figure, Mr. Wolff derived an effective gross income amount of 

$161,683.   

For expenses, Mr. Wolff observed that tenants in similar space 

are responsible for all operating expenses except management fees and 

structural costs.  He, therefore, applied as his expenses only a 

management fee of five percent of effective gross income and a 

replacement reserve allowance equal to three percent of potential 

gross income in deriving a stabilized net income of $148,210 before 

capitalization.  Mr. Wolff did not enter into evidence or offer any 

specific underlying support for the expense percentages that he used 

in this income-capitalization technique, instead representing that he 

relied on his experience as an appraiser of these types of properties 

and on information in his data base from past appraisals.  

In determining his overall capitalization rates of 9.0% for 

fiscal year 2010 and 9.5% for fiscal year 2011, Mr. Wolff utilized a 

band-of-investment technique for which he assumed loan-to-value and 

equity-to-value ratios of seventy and thirty percent, respectively, a 

mortgage capitalization rate of 9.30% for both of the fiscal years at 

issue, an equity capitalization rate of 12.50% for fiscal year 2010 



and an equity capitalization rate of 14.00% for fiscal year 2011, as 

well as a credit for equity build-up.[1]  He did not provide 

underlying support for the mortgage capitalization rate and equity 

capitalization rates that he selected.  For these purposes, Mr. Wolff 

assumed that the value of the subject property would remain stable 

during the relevant time period.  He compared the overall 

capitalization rates that he developed using his band-of-investment 

technique to those for non-institutional grade retail and industrial 

properties published in the First Quarter 2010 Korpacz Real Estate 

Investor Survey Report and the First Quarter 2011 Korpacz Real Estate 

Investor Survey Report (together, the “Korpacz Reports”).  After 

finding that the overall capitalization rates that he developed using 

his band-of-investment technique were consistent with the averages 

and within the ranges reported in the Korpacz Reports, Mr. Wolff 

adopted them.   Mr. Wolff then divided his net income figure of 

$148,210 for fiscal year 2010 by his 9.0% overall capitalization rate 

for fiscal year 2010 and estimated the value of the subject property 

for fiscal year 2010 at $1,646,773, which he rounded to $1,645,000. 

 For fiscal year 2011, Mr. Wolff divided his net income figure of 

$148,210 by the 9.5% overall capitalization rate that he developed 

for that fiscal year and estimated the value of the subject property 

at $1,560,101 for fiscal year 2011, which he rounded to $1,560,000.   

As discussed, infra, Mr. Wolff did not reconcile the estimates 

of the subject property’s values that he derived from his comparable-

sales approach with those that he derived from his income-



capitalization approach because he determined that, in this instance, 

the comparable-sales approach was not “a reliable indicator of 

value.”  Accordingly, he simply relied on the $1,645,000 and 

$1,560,000 values that he developed for fiscal years 2010 and 2011, 

respectively, using his income-capitalization method as representing 

the fair cash values of the subject property for those fiscal years.  

    

A summary of Mr. Wolff’s income-capitalization methodology for 

the fiscal years at issue is contained in the following table. 

  

Potential Gross Income (“PGI”):   

  22,456 SF @ $8.00/SF  $  179,648 

    

Less: Vacancy & Collection Loss – 10.0% ($   17,965) 

    

Effective Gross Income (“EGI”)  $  161,683 

    

Expenses:   

  Management Fee – 5% of EGI ($    8,084) 

  Replacement Reserves – 3% of PGI ($    5,389) 

    

Net Operating Income (“NOI”)  $  148,210 



    

Capitalization Rate for Fiscal Year 2010      9.0% 

    

Estimated Value for Fiscal Year 2010  $1,646,773 

    

Rounded Value for Fiscal Year 2010  $1,645,000 

    

    

Capitalization Rate for Fiscal Year 2011      9.5% 

    

Estimated Value for Fiscal Year 2011  $1,560,101 

    

Rounded Value for Fiscal Year 2011  $1,560,000 

  

     While the assessors did not call any witnesses to testify, they did 

present, among several other exhibits, the relevant property record 

cards which contained the income-capitalization methodology that they 

used to value the subject property for the fiscal years at issue.  

These cards included income and expense figures derived from the 

subject property’s and other local commercial properties’ income and 

expense submissions.[2]  In valuing the subject property for the 

fiscal years at issue using this income-capitalization approach, the 

assessors selected a rent of $10.00 per square foot and used a 



vacancy rate of 5% to reach their effective gross income amount of 

$213,332.  The assessors then subtracted an amount equivalent to 10% 

of the effective gross income for expenses, resulting in a net income 

calculation of $191,999.  For fiscal year 2010, the assessors applied 

a capitalization rate of 9.6% resulting in a $2,000,000 rounded 

estimate of the subject property’s fair cash value.  For fiscal year 

2011, the assessors applied a capitalization rate of 9.8% resulting 

in a $1,959,200 estimate of the subject property’s fair cash value.  

    

After considering all of the evidence, and reasonable inferences 

drawn therefrom, the Board found that the subject property’s highest 

and best use was, as both Mr. Wolff and the assessors’ evidence 

suggested, its existing use as an automobile dealership.  The Board 

found that the subject property’s underlying characteristics rendered 

it particularly well-suited for its existing use and no other uses 

were directly supported by the evidence or recommended or advanced by 

the parties.   

The Board also agreed with Mr. Wolff’s and the assessors’ 

approach of valuing the subject property using an income-

capitalization methodology.  The Board found that Mr. Wolff’s 

comparable-sales approach likely did suffer from some of the 

infirmities that caused Mr. Wolff to dismiss the values derived from 

it.  Moreover, in cross-examination, Mr. Wolff admitted that he did 

not thoroughly investigate the relevant market and was unsure whether 

certain sales included inventory or other business-related components 



in the reported sale price.  The Board also accepted Mr. Wolff’s 

rationale for not using a cost approach here and recognized that 

potentially income-producing properties, like the subject property, 

are often best valued using an income-capitalization methodology.   

 With respect to selecting appropriate market rents for 

determining the subject property’s gross potential income for the 

fiscal years at issue, the Board determined that Mr. Wolff’s 

recommended rate of $8.00 per square foot was not credible.  It was 

almost entirely based on the unadjusted rent from one property in 

Weymouth, which had a considerably smaller parcel than the subject 

property and was situated in a less desirable location.  The Board 

found that the assessors’ rate of $10.00 per square foot better 

reflected the overall evidence and an appropriately adjusted rental 

figure derived from Mr. Wolff’s purportedly comparable Weymouth 

property.  The subject property’s rental area was not in dispute.  

The parties agreed that the subject property’s rentable area was 

22,456 square feet, and the Board adopted that area.   

For a vacancy rate, the Board recognized that, at all relevant 

times, the subject property and all of the purportedly comparable 

properties were fully occupied single-tenanted properties.  Mr. 

Wolff, relying predominantly on a blend of industrial and retail 

vacancy rates ranging from 5% to 15%, recommended a vacancy rate of 

10%, while the assessors used a rate of 5%.  In light of the subject 

and comparable properties’ occupancies and in consideration of Mr. 



Wolff’s underlying data, the Board determined that a rate in the 

lower half of the range used by Mr. Wolff was most apt.  Accordingly, 

the Board adopted a vacancy rate of 7%.   

For expenses, the Board found that Mr. Wolff’s recommendations 

were better defined than the assessors’ 10% generalization.  

Accordingly, the Board adopted Mr. Wolff’s recommended management fee 

of 5% of effective gross income and his suggested reserve allowance 

of 3%.  The Board, however, applied the 3% multiplier to the subject 

property’s effective gross income, as is customary in appraisal 

practice, as opposed to its potential gross income, as Mr. Wolff had 

done.  See, e.g., APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 496, 498 

(13th ed. 2008)(referencing replacement allowances and expenses as 

percentages of effective gross income). 

With respect to capitalization rates, Mr. Wolff used rates of 9% 

for fiscal year 2010 and 9.5% for fiscal year 2011, and the assessors 

used similar rates of 9.6% and 9.8%, respectively.  The assessors 

offered no underlying support for their rates, while Mr. Wolff 

supported his rates with his band-of-investment technique and two 

Korpacz Reports.  The Board adopted Mr. Wolff’s rates because they 

were amply supported with market data, while the assessors’ were not. 

Based on these subsidiary findings, the Board determined that 

the subject property’s fair cash value was $2,135,000 for fiscal year 

2010 and $2,022,000 for fiscal year 2011; the corresponding 

assessments were $2,038,600 and $1,945,500.  A summary of the Board’s 



methodology is contained in the following table.  



  

Potential Gross Income (“PGI”):   

  22,456 SF @ $10.00/SF  $  224,560 

    

Less: Vacancy & Collection Loss – 7.0% ($   15,719) 

    

Effective Gross Income (“EGI”)  $  208,841 

    

Expenses:   

  Management Fee – 5% of EGI ($   10,442) 

  Replacement Reserves – 3% of EGI ($    6,265) 

    

Net Operating Income (“NOI”)  $  192,134 

    

Capitalization Rate for Fiscal Year 2010      9.0% 

    

Estimated Value for Fiscal Year 2010  $2,134,822 

    

Rounded Value for Fiscal Year 2010  $2,135,000 

    

    

Capitalization Rate for Fiscal Year 2011      9.5% 



    

Estimated Value for Fiscal Year 2011  $2,022,463 

    

Rounded Value for Fiscal Year 2011  $2,022,000 

  

On the basis of these findings and analyses, the Board 

ultimately found that the appellants failed to prove that the 

assessors had overvalued the subject property for fiscal years 2010 

and 2011.  Accordingly, the Board decided these appeals for the 

appellee.   

  

OPINION 

     The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38; Coomey v. Assessors of Sandwich, 367 Mass. 

836, 837 (1975).  Fair cash value is defined as the price on which a 

willing seller and a willing buyer in a free and open market will 

agree if both of them are fully informed and under no compulsion.  

Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

Accordingly, fair cash value means fair market value.  Id.   

     The assessment is presumed valid unless the taxpayer sustains the 

burden of proving otherwise.  Schlaiker v. Assessors of Great 

Barrington, 356 Mass. 243, 245 (1974).  Accordingly, the burden of 

proof is upon the appellants to make out their right as a matter of 

law to an abatement of the tax.  Id.  The appellants must show that 



the assessed valuations of their property were improper.  See Foxboro 

Associates v. Assessors of Foxborough, 385 Mass. 679, 691 (1982).  

But “[p]rior to valuing the subject property, its highest and 

best use must be ascertained, which has been defined as the use for 

which the property would bring the most.”  Tennessee Gas Pipeline Co. 

v. Assessors of Agawam, Mass. ATB Findings of Fact and Reports 2000-

859, 875 (citing Conness v. Commonwealth, 184 Mass. 541, 542-43 (1903); Irving Saunders 

Trust v. Assessors of Boston, 26 Mass. App. Ct. 838, 843 (1989) and the cases cited 

therein). “[T]he phrase ‘highest and best use’ implies the selection 

of a single use for . . . property and . . . the Board is required to 

make its best judgment as to what that use is likely to be, 

considering all the evidence presented.”  New England Telephone and 

Telegraph Co. v. Assessors of the Town of Framingham, Mass. ATB 

Findings of Fact and Reports 1988-95, 150.  In determining the 

property’s highest and best use, consideration should be given to the 

purpose for which the property is adapted.  See Leen v. Assessors of 

Boston, 345 Mass. 494, 504 (1963); Boston Gas Co., 334 Mass. at 566. 

 If the property is particularly well-suited for a certain use that 

is not prohibited, then that use may be reflected in an estimate of 

its fair market value.  Colonial Acres, Inc. v. North Reading, 3 

Mass. App. Ct. 384, 386 (1975).     

In the present appeals, the Board agreed with the parties and 

found and ruled that the highest and best use of the subject property 

was its existing use as an automobile dealership.  The Board 

http://www.lexis.com/research/buttonTFLink?_m=c74ce50e9adec4dc3eef78af886e997d&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2005%20Mass.%20Tax%20LEXIS%2012%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=3&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B184%20Mass.%20541%2Cat%20542%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVzb-zSkAA&_md5=2e503d34817a0343dc58d9605ff9cd23
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http://www.lexis.com/research/buttonTFLink?_m=c74ce50e9adec4dc3eef78af886e997d&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B2005%20Mass.%20Tax%20LEXIS%2012%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=4&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B26%20Mass.%20App.%20Ct.%20838%2Cat%20843%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=4&_startdoc=1&wchp=dGLbVzb-zSkAA&_md5=4e690377f4439060b845cd97e89501bc


determined that the subject property’s characteristics made it 

particularly well-suited to its existing use.  No other uses were 

recommended or advanced, and the evidence did not directly support 

any other uses.  

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization; sales comparison; 

and cost reproduction.  Correia v. New Bedford Redev. Auth., 

375 Mass. 360, 362 (1978).  “The board[, however,] is not required to 

adopt any particular method of valuation.”  Pepsi-Cola Bottling Co. 

v. Assessors of Boston, 397 Mass. 447, 449 (1986).   

The appellant’s valuation expert did not rely upon the cost 

approach given the age of the structure on the subject property and 

his understanding that market participants do not use it.  The Board 

agreed with him in this regard.  Furthermore, the Board ruled that 

“[t]he introduction of evidence concerning the value based on [cost] 

computations has been limited to special situations in which data 

cannot be reliably computed under the other two methods.”   Correia, 

375 Mass. at 362.  The Board found here that no such “special 

situations” existed, and, even if they did, there was virtually no 

evidence on which to reliably base a value using a cost approach.     

“[S]ales of property usually furnish strong evidence of market 

value, provided they are arm’s-length transactions and thus fairly 

represent what a buyer has been willing to pay for the property to a 

willing seller.”  Foxboro Associates, 385 Mass. at 682.  Sales of 

comparable realty in the same geographic area and within a reasonable 

time of the assessment date contain credible data and information for 



determining the value of the property at issue.  McCabe v. Chelsea, 

265 Mass. 494, 496 (1929).   

In the present appeals, the Board found that the sales-

comparison method was not the most effective and reliable way to 

value the subject property.  Like the appellants’ valuation expert, 

the Board concluded that it was not possible to ascertain whether 

values for the purportedly comparable automobile dealerships’ 

personal property and business components were included in their sale 

prices.  Consequently, the Board found and ruled that the values 

derived for the subject property using the comparable-sales 

methodology were not sufficiently trustworthy.      

The use of the income-capitalization approach is appropriate 

when reliable market sales data is not available.  Assessors of 

Weymouth v. Tammy Brook Co., 368 Mass. 810, 811 (1975); Assessors of 

Lynnfield v. New England Oyster House, 362 Mass. 696, 701-702 (1972); 

Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 67 

(1941).  It is also an appropriate technique to use for valuing 

income-producing property.  Id. at 64-65; Pepsi-Cola Bottling Co., 

397 Mass. at 449.  In these appeals, the Board relied exclusively on 

the value determined from the income-capitalization approach because 

the other methods were not appropriate under the circumstances, and 

the approach that the Board used was equivalent to what buyers and 

sellers in the marketplace would have used under the circumstances.   

See New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 

469 (1981); New England Oyster House, Inc., 362 Mass. at 701-702. 

The income stream used in the income-capitalization method must 

reflect the property’s earning capacity or economic rental value.  

Pepsi-Cola Bottling Co., 397 Mass. at 451.  Imputing rental income to 

the subject property based on fair market rentals from comparable 

properties is evidence of value if, once adjusted, they are 



indicative of the subject property’s earning capacity.  See Correia, 

    5 Mass. App. Ct. 289, 293-94 (1977), rev’d on other grounds, 375 

Mass. 360 (1978); Library Services, Inc. v. Malden Redevelopment 

Auth., 9 Mass. App. Ct. 877, 878 (1980)(rescript); Avco Manufacturing 

Corp. v. Assessors of Wilmington, Mass. ATB Findings of Fact and 

Reports 1990-142, 166.  After accounting for vacancy and rent losses, 

the net-operating income is obtained by deducting the landlord’s 

appropriate expenses.  Pepsi-Cola Bottling Co., 397 Mass. at 452-53.  

Generally, the selection of expenses is for the Board.  Id.  “The 

issue of what expenses may be considered in any particular piece of 

property is for the board.”  Alstores Realty Corp. v. Assessors of 

Peabody, 391 Mass. 60, 65 (1984).     

The Board’s selection of its gross-income figure was consistent 

with the underlying information submitted by the appellants’ 

valuation expert and with the amount actually used by the assessors 

in their income-capitalization methodology.  Similarly, the Board’s 

vacancy and credit loss rate was based on underlying data and 

information submitted by the appellants’ valuation expert and fell 

between the rate recommended by the appellants’ valuation expert and 

the one actually used by the assessors in their income-capitalization 

methodology.  The Board’s expense deductions were consistent with 

those offered by the appellants’ valuation expert, which, in the 

Board’s view, were more particularized than the assessors’ more 

generalized approach.  The Board found and ruled that because a 

landlord is responsible for some expenses even in a triple-net 



leasing situation, it was appropriate to deduct here for management 

fees and replacement reserves.  While the Board adopted the 

percentage multipliers recommended by the appellants’ valuation 

expert, it applied those multipliers to its effective gross income 

amount, consistent with generally accepted appraisal principles.  See 

Sanmar v. Assessors of North Adams, Mass. ATB Findings of Fact and 

Reports 2005-81, 93-94, 97-99, 104, 109, 110 (and the cases cited 

therein).   

The capitalization rate selected should consider the return 

necessary to attract investment capital.  Taunton Redevelopment 

Assoc. v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  Use of 

the “tax factor” is unnecessary under the single-tenant premise 

because the net rental income reflects the assumption that the tenant 

pays the taxes.  General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 610 (1984).  Relying on these principles and its subsidiary 

finding that the overall capitalization rates developed by the 

appellants’ valuation expert were supported by his band-of-investment 

technique and two Korpacz Reports, the Board adopted his recommended 

overall capitalization rates for the fiscal years at issue.  Like the 

appellants’ valuation expert and as evidenced by the assessors’ 

property record cards, the Board did not use a tax factor here 

because it found that the property was best suited for single-tenant 

occupancy under a triple-net leasing scenario.    

In reaching its opinion of fair cash value in these appeals, the 

Board was not required to believe the testimony of any particular 



witness or to adopt any particular method of valuation that an expert 

witness suggested.  Rather, the Board could accept those portions of 

the evidence that the Board determined had more convincing weight.  

Foxboro Associates, 385 Mass. at 683;      New Boston Garden Corp., 

383 Mass. at 473; New England Oyster House, Inc., 362 Mass. at 702.  

In evaluating the evidence before it, the Board selected among the 

various elements of value and formed its own independent judgment of 

fair cash value.  General Electric Co., 393 Mass. at 605; North 

American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 

300 (1984). 

The Board need not specify the exact manner in which it arrived 

at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 

106, 110 (1971).  The fair cash value of property cannot be proven 

with “mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment.”  Boston Consol. Gas Co., 309 Mass. 

at 72.  “The credibility of witnesses, the weight of the evidence, 

and inferences to be drawn from the evidence are matters for the 

board.”   Cummington School of the Arts, Inc. v. Assessors of 

Cummington, 373 Mass. 597, 605 (1977).   

The Board applied these principles and its subsidiary findings 

in determining that the fair cash value of the subject property was 

$2,135,000 for fiscal year 2010 and $2,022,000 for fiscal year 2011.  

Both of these values exceed the corresponding fiscal year’s 

assessments of $2,038,600 and $1,945,500. 



On the basis of all of the evidence, and reasonable inferences 

drawn therefrom, as well as its subsidiary findings and rulings, the 

Board ultimately found and ruled that the appellants failed to 

demonstrate that the subject property was overvalued for the fiscal 

years at issue.   

Accordingly, the Board issued decisions for the appellee in 

these appeals.    

  

                          APPELLATE TAX BOARD 

  

  

  

                      By: ________________________________ 

                          Thomas W. Hammond, Jr., Chairman 

  

  

A true copy, 

  

Attest: ________________________ 

        Clerk of the Board 

  

  

  

 
 

[1] When the mortgage capitalization rate (RM) and equity 

capitalization rate (RE) are known, an overall capitalization rate 

may be derived with the band-of-investment, or weighted-average, 

technique using the following formula: 

  

      Mortgage Component        Loan-to-Value Ratio x RM        



      Equity Component        + Equity Ratio x RE            

                               Overall Capitalization Rate 

             

Ordinarily, the band-of-investment technique does not require a 

separate adjustment for equity build-up.  See Appraisal Institute, 

The Appraisal of Real Estate 506 (13th ed. 2008).

[2] The appellants did not submit any income figures for the subject 
property to the assessors; they only provided the actual expense 

amounts.

 

 

 

COMMONWEALTH OF MASSACHUSETTS 

  

                  APPELLATE TAX BOARD 

  

RICHARD P. DEVINE[1]         v. 

     COMMISSIONER OF REVENUE 

                                                        
Docket Nos. C304862                   Promulgated: 

  S306366              June 21, 2012  

                                     

     These are appeals filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 62C, § 39 and under the small claims 

procedure pursuant to G.L. c. 58A, § 7B and G.L. c. 62C, § 39 from 

the refusal of the appellee, Commissioner of Revenue 

(“Commissioner”), to abate income taxes assessed against the 

appellant, Richard Devine, for the tax years 2004 through and 

including 2007 (“tax years at issue”). 



     Commissioner Scharaffa heard these appeals.  Chairman Hammond and 

Commissioners Egan, Rose, and Mulhern joined him in decisions for the 

appellee for tax years 2004 through and including 2006, and in a 

decision for the appellant for tax year 2007.   

The findings of fact and report for Docket No. C304862 are made 

pursuant to the appellant’s request under G.L. c. 58A, § 13 and 831 

CMR 1.32.  The findings of fact and report for Docket No. S306366 are 

made pursuant to the motion of the Appellate Tax Board (“Board”) 

under G.L. c. 58A, § 13 and 831 CMR 1.32. 

     Richard Devine, pro se, for the appellant. 

      

Bensen V. Solivan, Esq. and John J. Connors, Jr., Esq. for the 

appellee.   

  

  

FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered into evidence 

at the hearing of these appeals, the Board made the following 

findings of fact. 

At all times relevant to these appeals, the appellant was a 

Massachusetts resident required to file a resident income tax return 

(“Mass. Return”).  The pertinent jurisdictional facts for each tax 

year are as follows. 

The appellant, together with his wife, filed a joint Mass. 



Return for the 2004 tax year on January 5, 2006.  Pursuant to an 

exchange of information agreement with the Internal Revenue Service 

(the “IRS”), the Commissioner determined that the appellant’s correct 

wages were $16,825 higher than reported on the 2004 Mass. Return.  By 

Notice of Assessment (“NOA”) dated January 3, 2008, the Commissioner 

assessed the appellant $649.51 in additional taxes, plus statutory 

additions.  The appellant timely filed his abatement application with 

the Commissioner on February 19, 2008.  Pursuant to a Notice of 

Abatement Determination dated September 8, 2009, the Commissioner 

notified the appellant that he was entitled to the other-jurisdiction 

credit for taxes paid to Rhode Island, and thus issued a partial 

abatement of $203.  However, the Commissioner denied the appellant’s 

request for abatement of taxes based on her disallowances of the 

appellant’s deduction for employee business expenses, his deduction 

for Schedule C business expenses, and his medical/dental deductions.  

Accordingly, the amount at issue for tax year 2004 is $446.51, plus 

statutory additions.   

The appellant, together with his wife, filed a joint Mass. 

Return for tax year 2005 on June 27, 2007.  By letter dated February 

4, 2008, the Commissioner notified the appellant that his Mass. 

Return had been selected for audit; the letter detailed the documents 

that the appellant needed to submit to substantiate his Mass. 

Return.  Pursuant to a consent extending the time for assessment, the 

Commissioner issued an NOA, dated September 22, 2009, notifying the 

appellant of the assessment of $1,479 in additional taxes, plus 



statutory additions.  According to the audit narrative submitted as 

evidence in these appeals, the assessment was based on the 

Commissioner’s disallowances of the appellant’s deductions for 

employee business expenses and Schedule C business expenses, and of 

his exemption for one of the two dependents claimed by the 

appellant.  The Commissioner has no record of an abatement 

application from the appellant for tax year 2005, and the appellant 

did not produce an abatement application to the Board as evidence in 

these appeals; he claimed that the abatement application, if one 

existed, may have been destroyed by a flood in the appellant’s 

basement.   

The appellant filed with the Board a Petition Under Formal 

Procedure for tax years 2004 and 2005 on October 15, 2009.  The Board 

found that the petition for tax year 2004 was seasonably filed.  On 

the basis of the foregoing facts, the Board determined that it had 

jurisdiction over the appeal for tax year 2004.  However, as will be 

explained more fully in the Opinion, because the appellant could not 

meet his burden of proving that he had filed an abatement application 

for tax year 2005, a prerequisite to the Board’s jurisdiction 

pursuant to G.L. c. 62C, § 39, the Board found and ruled that it 

lacked jurisdiction over the appeal for tax year 2005. 

The appellant, together with his wife, filed a joint Mass. 

Return for tax year 2006 on August 3, 2007.  On August 6, 2007, the 

Commissioner adjusted the appellant’s Mass. Return pursuant to G.L. 

c. 62C, § 26(c), which enables the Commissioner to adjust a return 



that contains an “obvious error.”  The “obvious error” on the 2006 

Mass. Return was the appellant’s claim of $25,092 on line 15 for 

student loan interest, when the maximum amount allowed was $2,500.  

The adjustment increased the appellant’s tax by $1,197.  After a 

subsequent audit, the Commissioner issued an NOA, dated April 13, 

2010, notifying the appellant of the assessment of $1,947 in 

additional tax, plus statutory additions.  The $1,947 assessment 

superseded the $1,197 assessment and also included assessments based 

on the Commissioner’s disallowances of the appellant’s deduction for 

employee business expenses, his medical/dental deductions, and the 

other-jurisdiction credit.  The Commissioner subsequently allowed the 

other-jurisdiction credit for taxes paid to Rhode Island and abated 

$444, the full amount requested based on that credit.  Therefore, the 

amount at issue for tax year 2006 is $1,503, plus statutory 

additions.   

The appellant, together with his wife, filed a joint Mass. 

Return for the 2007 tax year on July 11, 2008.  By the April 13, 2010 

NOA, the Commissioner notified the appellant of the assessment of 

$1,704 in additional taxes, plus statutory additions, based on the 

Commissioner’s disallowances of the appellant’s deduction for 

employee business expenses, his deduction for Schedule C business 

expenses, his medical/dental deductions, and the other-jurisdiction 

credit.  On May 13, 2010, the appellant timely filed an abatement 

application for tax years 2006 and 2007.  On May 25, 2010, prior to 

the Commissioner acting on this application, the appellant filed a 



Petition Under the Small Claims Procedure with the Board for tax 

years 2006 and 2007.  On the basis of the foregoing facts, the Board 

found and ruled that it had jurisdiction over the appeals for tax 

years 2006 and 2007.[2]  The Formal appeal and the Small-Claims appeal 

were consolidated for purposes of the hearing at the Board.   

At all times relevant to these appeals, the appellant was 

working as an adjunct professor at various universities, colleges and 

community colleges, both private as well as public and located both 

in Massachusetts and Rhode Island (collectively “colleges”).  The 

appellant further classified himself as a “researcher” and a 

“therapist” on his Form 2106, “Employee Business Expenses,” from his 

federal income tax return.   

At issue in these appeals are the Commissioner’s disallowances 

of: (1) deductions for employee business expenses, consisting 

primarily of expenses for meals and 



mileage; (2) deductions for Schedule C business expenses, also 

consisting primarily of expenses for meals and mileage; (3) 

medical/dental deductions; and (4) the other-jurisdiction credit for 

tax year 2007.  The Board’s findings for each issue are as follows:  

  

1.  Deductions for employee business expenses 

The appellant contended that he was entitled to deduct his 

employee business expenses because, when he encouraged people to 

enroll in the courses that he taught, he met the criteria to be 

considered an “outside salesperson,” a category of taxpayers entitled 

to deduct certain employee business expenses under G.L. c. 62, § 

2(d).  The appellant testified that, unless a sufficient number of 

students enrolled in his courses, the colleges would cancel the 

courses and he would, therefore, not receive compensation.  The 

appellant thus claimed to be engaged in “solicitation” of his 

courses.  He explained that he promoted his courses routinely, 

primarily by distributing flyers and talking with restaurant patrons 

and wait staff, conversations that he classified as “interviews.”  

However, the appellant never contended, nor did he attempt to 

demonstrate, that the colleges required him to promote his courses or 

that he was paid by the colleges to promote courses. 

In the alternative, the appellant contended that his position as 

an adjunct professor at Massachusetts public colleges, who was paid 

on a per-course basis as opposed to a salaried basis, qualified him 



as a “fee-basis government official,” a category of employee that is 

also entitled to claim certain unreimbursed expenses as an employee 

business deduction.  The appellant offered no evidence that he was 

elected to his positions as adjunct professor at Massachusetts 

colleges, that he had authority over policy making or public affairs 

within the government, or that he hired employees.   

The Commissioner submitted copies of numerous written requests 

by various Department of Revenue (“DOR”) employees seeking 

substantiating details for the deductions claimed by the appellant.  

However, despite these numerous requests, the appellant did not 

submit to the Commissioner or to the Board any detail substantiating 

his claimed expenses for the tax years at issue, including but not 

limited to: itemized receipts; itemized bills; credit card 

statements; and mileage logs. 

On the basis of the facts of record, the Board found that the 

appellant was not required by the colleges to promote his courses, 

nor was he paid by the colleges to do so.  Rather, the appellant was 

paid by the colleges for teaching his courses.  Any promotion of his 

courses by the appellant was engaged in at his own initiative, 

because he believed it would help in attaining sufficient enrollment 

for his courses and thus generate employment for him.  Therefore, the 

Board found that the appellant was not engaged as an outside 

salesperson for purposes of the Massachusetts income tax.   

The appellant also failed to offer any evidence that his 



positions as an adjunct professor at Massachusetts public colleges 

endowed him with any authority over policy making or the 

administration of public affairs in the Commonwealth.  The appellant 

also did not hire any employees.  Moreover, the Board found that the 

appellant incurred his expenses in connection with the promotion of 

his courses, which he did on his own initiative and not at the 

request of the colleges.  Therefore, the Board found that the 

appellant was not engaged as a “fee-basis government official.”   

Furthermore, the appellant did not submit to the Commissioner or 

to the Board any detail of his expenses, including, but not limited 

to, restaurant receipts, gas receipts, credit card statements, and 

mileage logs.  The Board thus found that the appellant failed to 

substantiate the amount of these deductions.  

For these reasons, and as will be explained in detail in the 

Opinion, the Board found that the appellant was not entitled to 

deductions for his claimed employee business expenses. 

  

2.  Deductions for Schedule C business expenses 

The appellant also claimed deductions for Schedule C business 

expenses incurred in connection with his “consulting services” for 

tax years 2004 and 2007.[3]  According to the appellant, he offered 

consulting services in the following areas: “human relations” 

consulting, which included offering “recommendations of good matches 

for graduating high school students at competing New England 



colleges”; “travel and tourism” consulting consisting of 

“corresponding to public safety officials about travel hazards in the 

Commonwealth”[4] based on data which he claimed 



to have developed during his travel to many colleges in the 

Commonwealth as an adjunct professor; and “couples counseling,” for 

which the appellant offered little detail except to classify the 

activity as “informal” and “supportive of my past and future 

potential in couples counseling practice.”  The Board found that many 

of the appellant’s examples consisted of providing unsolicited and/or 

“informal” advice pro bono. 

On the basis of the evidence submitted, the Board found that the 

appellant failed to supply the evidence necessary for a finding that 

he carried on a trade or business of consulting, either self-employed 

or as an employee, in either tax year 2004 or 2007.  The appellant’s 

evidence consisted merely of vague descriptions of isolated 

activities without explanation of whether these activities were 

pursued for profit, with regularity and with continuity.  

Moreover, the appellant did not submit to the Commissioner or to 

the Board any detail of his expenses, including, but not limited to, 

restaurant receipts, gas receipts, credit card statements, and 

mileage logs.  The Board thus found that the appellant failed to 

substantiate his claimed Schedule C business deductions.  

Therefore, for these reasons, and as will be explained in the 

Opinion, the Board found that the appellant failed to meet his burden 

of proving that he was engaged in a trade or business of consulting 

and that he substantiated his expenses.  Accordingly, the Board found 

that the appellant was not entitled to take Schedule C deductions for 



any expenses incurred in the course of this activity.  

  

3. Medical/dental deductions 

In each of the tax years at issue, the appellant claimed 

medical/dental expenses.  The appellant claimed to have submitted to 

the Commissioner documentation detailing medical/dental deductions 

for previous years.  However, the appellant did not submit any 

documentation to the Commissioner or to the Board to detail the 

medical/dental deductions for the tax years at issue, including but 

not limited to, statements, receipts, credit card bills and other 

documentary evidence.  Therefore, the Board found that the appellant 

failed to substantiate his medical/dental deductions.  Accordingly, 

the Board found that the appellant failed to meet his burden of 

proving his entitlement to these deductions.   

  

  

4.  Other-jurisdiction credit 

Unlike the other tax years at issue, the Commissioner did not 

abate the amount associated with the other-jurisdiction credit for 

taxes paid to Rhode Island for tax year 2007.  The Commissioner 

agreed that the appellant demonstrated that he had owed and paid 

income taxes to Rhode Island during tax year 2007 in the amount of 

$371, and thus he substantiated his entitlement to the other-



jurisdiction credit in the amount of $371.  The Commissioner 

explained that this credit was denied in error.  Accordingly, the 

Board ruled that the appellant is entitled to receive an abatement of 

$371 for the 2007 tax year.   

  

  

OPINION 

1.    The Board lacked jurisdiction over the appeal for tax year 

2005. 

  

The issue of whether the Board has jurisdiction over an appeal 

when the appellant has failed to file an abatement application with 

the Commissioner has previously been decided by the Supreme Judicial 

Court in A.W. Chesterton Co. v. Commissioner of Revenue, 406 Mass. 

466 (1990).  Citing statutory authority -- G.L. c. 62C, § 39, which 

provides a right of appeal “by filing a petition with the clerk of 

the appellate tax board,” and § 41, which provides that "[t]he 

remedies provided by section thirty-seven to forty, inclusive, shall 

be exclusive” -- and the judicial standard that “the [board] has no 

jurisdiction to entertain proceedings for relief by abatement begun 

at a later time or prosecuted in a different manner than is 

prescribed by the statute,"[5] the Court reasoned that the Board’s 

statutory authority to abate taxes is limited to finding whether a 

taxpayer was entitled to an abatement from the Commissioner.  Id. at 

467.  The Court reasoned that, where there was no abatement 



application before the Commissioner, the Board did not have a 

decision by the Commissioner to review, and it thus lacked 

jurisdiction to hear the appeal.  Id. at 468.   

In the instant appeal, the Commissioner had no record of 

receiving an abatement application from the appellant, nor was the 

appellant able to produce a copy to the Board.  Consequently, “there 

can be no appeal to the board on the merits after the right to apply 

. . . for abatement has been lost through failure to follow statutory 

procedures.”  New Bedford Gas & Edison Light Company v. Assessors of 

Dartmouth, 368 Mass. 745, 748 (1975).  Accordingly, the Board issued a 

decision dismissing the appeal for tax year 2005 for lack of 

jurisdiction. 

  

2.    The Commissioner properly denied the appellant’s deductions 
for employee business expenses. 

  

Massachusetts adjusted gross income includes some but not all of the 

deductions allowable under the Internal Revenue Code (“Code”).  G.L. 

c. 62, § 2(d).   With respect to unreimbursed employee business 

expenses, the deductibility may depend upon the nature of the 

taxpayer’s employment.  Pursuant to G.L. c. 62, § 2(d)(2), all 

federally deductible employee business expenses, including meals and 

mileage costs, are deductible in Massachusetts by a taxpayer whose 

“trade or business consists of the performance of services by the 

taxpayer as an employee and if such trade or business is to solicit, 



away from the employer’s place of business, business for the 

employer.”  This category of taxpayer is commonly referred to as an 

“outside salesperson.”  See also Department of Revenue Directive 89-1 

(citing Code § 162, Code § 67, and G.L. c. 62, § 2(d)(2)). 

The appellant contended that he was entitled to deductions for 

employee business expenses related to what he termed the 

“solicitation” of the courses that he taught as an adjunct professor 

at Massachusetts colleges.  The Board, however, found that the 

appellant was not required by the colleges to solicit enrollment in 

his courses, nor was he paid for his efforts in doing so.  Rather, 

the appellant received payment for his teaching of those courses as 

an adjunct professor.  Based on its finding that the appellant was 

not engaged in a trade or business of “solicit[ing], away from the 

employer’s place of business, business for the employer,” the Board 

accordingly found and ruled that the appellant was not an “outside 

salesperson” for Massachusetts tax purposes. 

In the alternative, the appellant contended that his position as an 

adjunct professor at Massachusetts public colleges, paid on a per-

course basis, qualified him as a “fee-basis government official,” and 

thus entitled to claim the employee business expenses at issue.  

Pursuant to G.L. c. 62, § 2(d)(2), Massachusetts allows the Code 

§ 62(a)(2)(C) deduction for employee business expenses related to the 

provision of services as a fee-basis state or local government 

official.  The Code does not define the term "fee-basis public 

officials" but the Income Tax Regulations at 26 CFR § 1.1402(c)-2(b) 



indicate that the term is reserved for government employees who hold 

“public office,” which “includes any elective or appointive 

office.”[6]  The Commissioner’s public written statement at Technical 

Information Release 98-15 provides further that the term applies to 

officials “who hire employees and incur expenses in connection with 

their official duties.”  The appellant did not demonstrate that, as 

an adjunct professor, he held an elective or appointive office, nor 

that he hired employees.  Moreover, the appellant did not incur these 

expenses in connection with his employment but rather, through his 

independent initiative.  Therefore, the Board found and ruled that 

the appellant was not a fee-basis state government official for 

Massachusetts tax purposes.   

Furthermore, despite numerous requests in writing from DOR 

representatives, the appellant did not submit detail or documentation 

proving his costs, including, but not limited to, receipts, itemized 

bills, credit card receipts, and mileage logs.  The appellant also 

failed to submit any documentation as evidence at the hearing of 

these appeals.  Therefore, the appellant did not substantiate his 

claimed employee business expenses for the tax years at issue, as 



was his burden.  See, e.g., South Boston Savings Bank v. Commissioner 

of Revenue, 418 Mass. 695, 698 (1994) (finding that the burden is on 

the taxpayer to demonstrate entitlement to a deduction claimed)   

Accordingly, because the appellant was not an outside salesperson or 

a fee-basis government official, and because he failed to 

substantiate his expenses, the Board found and ruled that the 

Commissioner properly denied the employee-business-expense deductions 

for the tax years at issue. 

  

3.    The Commissioner properly denied the appellant’s deductions 
for Schedule C business expenses. 

  

In Commissioner v. Groetzinger, 480 U.S. 23, 35 (1987), the Court 

held that “to be engaged in a trade or business, the taxpayer must be 

involved in the activity with continuity and regularity and that the 

taxpayer’s primary purpose for engaging in the activity must be for 

income or profit.”  The facts of the instant appeal are similar to 

those of McLaughlin v. Commissioner of Revenue, Mass. ATB Findings of 

Fact and Reports 2005-538.  There, the Board found that the taxpayer 

failed to meet his burden of proving that he was engaged in a trade 

or business when the taxpayer “did not tell the Board what it is [he] 

did in 1998-2001, where, how often, and for whom.”  McLaughlin, Mass. 

ATB Findings of Fact and Reports at 2005-554.  In the instant 

appeals, the appellant was similarly vague in his description of his 

“consulting” business.  Many of the appellant’s examples of his 

services consisted of providing unsolicited or “informal” advice, on 



a wide variety of topics for which he did not produce any licenses or 

other formal training, on an ad hoc as opposed to regular basis, and 

often admittedly pro bono.  On the basis of this evidence, the Board 

found and ruled that the appellant failed to prove that he was 

engaged in a consulting activity with continuity and regularity and 

for profit.    

Moreover, the appellant did not submit detail proving his costs, 

including, but not limited to, receipts, itemized bills, credit card 

receipts, and mileage logs.  The Board thus found that the appellant 

failed to substantiate his deductions and therefore failed to meet 

his burden of proving entitlement to the business deductions.  See 

South Boston Savings Bank, 418 Mass. at 698.   

Accordingly, the Board found and ruled that the appellant was 

not entitled to claim deductions for his Schedule C business expenses 

for tax years 2004 and 2007.   

  

4.    The Commissioner properly denied the appellant’s  deductions 
for medical/dental expenses. 

  

The appellant failed to provide any documentation for the 

medical/dental expenses which he claimed to have incurred during the 

tax years at issue, and he thus failed to meet his burden of proving 

his entitlement to those deductions.  See South Boston Savings Bank, 

supra.  Documentation for expenses incurred in previous tax years not 

at issue before the Board cannot serve to substantiate the expenses 



at issue.  Accordingly, the Board found and ruled that the 

Commissioner properly denied the appellant’s deductions at issue for 

medical/dental deductions. 

  

5.    The appellant is entitled to the other-jurisdiction credit 

for taxes paid to Rhode Island for tax year 2007. 

  

The appellant filed his Petition with the Board for tax year 

2007 prior to the Commissioner acting on his abatement application.  

The parties agree that the appellant owed and paid $371 of income 

taxes to Rhode Island during tax year 2007.  Pursuant to G.L. c. 62, 

§ 6(a), “[a] credit shall be allowed against taxes imposed by this 

chapter to a resident for taxes due any other state, territory or 

possession of the United States . . . on account of any item of 

Massachusetts gross income [restrictions not applicable omitted].”  

The evidence established, and the parties agreed, that income taxes 

of $371 were due to Rhode Island based on compensation that the 

appellant received from teaching.  Therefore, based on the evidence 

submitted in these appeals, the Board found and ruled that the 

appellant was entitled to the other-jurisdiction credit and thus 

ordered an abatement of $371 for the 2007 tax year.   

  

Conclusion 

On the basis of its findings and rulings, the Board dismissed 



the appeal for tax year 2005 for lack of jurisdiction.  The Board 

further issued a decision abating $371 for tax year 2007 and issued 

decisions in favor of the appellee for tax years 2004 and 2006.   

  

                        APPELLATE TAX BOARD               

  

  

By: _________________________________ 

                       Thomas W. Hammond, Jr., 

Chairman 
  

A true copy, 

Attest: _______________________ 

                    Clerk of the Board 

  

  

 
 

[1] Docket No. C304862 was captioned in the names of Richard P. 

Devine and his wife, Sheila D. Devine; Docket No. S306366 was 

captioned in the name of Richard P. Devine. For consistency, these 

findings will refer to Richard P. Devine as the appellant.

[2] Although the appellant’s abatement application had not yet been 
denied, the premature filing of a Petition is not fatal to the 

Board’s jurisdiction. Becton, Dickinson & Co. v. State Tax 

Commission, 374 Mass. 230, 234 (1978).  

[3]  As previously detailed, the Board lacked jurisdiction over the 
appeal for tax year 2005, and the appellant did not claim Schedule C 

business expenses for tax year 2006.



[4]  Examples of such communications cited by the appellant included:  

a letter to the Commissioner of the Registry of Motor Vehicles on his 

observations of alleged reckless driving by school bus drivers; a 

letter to Governor Michael Dukakis regarding “Highway hypnosis effect 

leading to many fatalities on [Highway 88]”; another letter to 

Governor Dukakis which the appellant described as “donating” a 

tourism theme to the Commonwealth “pro bono”; a letter to Governor 

William Weld regarding the need for repair of an exit in New Bedford; 

a letter to “Public Safety” regarding the “dangers of antidepressants 

for elderly drivers, a likely cause of several recent fatal accidents 

in the Commonwealth”; and a letter to Representative Philip Travis 

regarding “safety of school buses and inadvisability of using seat 

belts in case of fire in a bus trapping students.”

[5] Assessors of Boston v. Suffolk Law School, 295 Mass. 489, 492 (1936); 
Commissioner of Revenue v. Pat’s Super Market, Inc., 387 Mass. 309, 311 (1982).

[6]  The regulations cite the following examples of fee-basis 

government employees:  “the President, the Vice President, a 

governor, a mayor, the Secretary of State, a member of Congress, a 

State representative, a county commissioner, a judge, a justice of 

the peace, a county or city attorney, a marshal, a sheriff, a 

constable, a registrar of deeds, or a notary public.”   
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     These are appeals under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 

65, from the refusal of the Board of Assessors of the Town of Holliston (the “appellee” or the 

“assessors”) to abate taxes on certain real estate in the Town of Holliston owned by and assessed to 

Wayne J. Griffin, Trustee of the Wayne J. Griffin Realty Trust (the “appellant”) under G.L. c. 59, §§ 11 

and 38 for fiscal years 2009, 2010, and 2011.   

     Commissioner Rose heard these appeals.  Chairman Hammond and 

Commissioners Scharaffa, Mulhern, and Chmielinski joined him in the 

decision for the appellee for fiscal year 2009 and the revised 

decisions for the appellant in fiscal years 2010 and 2011.[1]  The 

revised decisions are promulgated simultaneously with these findings 

of fact and report.   

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     Matthew A. Luz, Esq. for the appellant. 

     James F. Sullivan, Esq. for the appellee.    

  

  

FINDINGS OF FACT AND REPORT 

     On January 1, 2008, January 1, 2009, and January 1, 2010, the 

appellant was the assessed owner of the property located at 116 

Hopping Brook Road in the Town of Holliston (the “subject 

property”).  For assessment purposes, the subject property is 

identified as Parcel 53 in Block 6 on Map 4. The subject property 



consists of approximately 2.86 acres of land (the “subject parcel”) 

improved with a two-story, owner-occupied, single-tenanted, 

industrial office building with approximately 84,540 square feet of 

rentable space (the “subject building”), as of the latter two fiscal 

years.[2]   

     The subject property is situated within the southwestern corner of 

Holliston near the Milford and Medway town lines.  Interstate 495 is 

located approximately two miles away in Milford and is accessible by 

State Routes 16 and 109.     

     The subject property is located within the Hopping Brook Park (the 

“Park”), which is an industrial office park situated off of 

Washington Street (State Route 16).  The Park is comprised of 

approximately eighteen buildings, including the subject building; the 

buildings’ uses consist primarily of light manufacturing- and 

warehouse-type functions.  Most of the buildings in the Park were 

built in the 1980s and 1990s and range in size from about 3,000 

square feet to about 96,000 square feet.  The majority of the 

buildings are owner-occupied, and there are undeveloped parcels of 

land in the Park for future development.   

     Washington Street, which is the primary access route to the Park’s 

entrance, is predominantly residential in nature consisting of 

single-family homes.  Also located along Washington Street within the 

subject property’s immediate vicinity are several recreational fields 

and a cemetery.  Holliston’s downtown business district is situated 



about 2.5 miles northeast of the subject property which is located 

along Hopping Brook Road, the main roadway within the Park.  Hopping 

Brook Road is a lightly traveled, somewhat circular, roadway that 

serves only the properties situated within the Park. 

     In summary, the subject property is an industrial office building 

situated within an industrial park with average access to regional 

transportation routes.   

     The subject property’s 124,430-square-foot parcel is somewhat 

triangular shaped with over 570 feet of frontage along Hopping Brook 

Road.  The subject parcel slopes downward in an east-to-west and 

southeast-to-northwest direction with the subject building being 

constructed into the sloping topography.   

     The completed subject building occupies approximately 27.7% of the 

subject parcel’s total land area.  There is an asphalt paved area 

situated in the front, along the right side and to the rear of the 

subject building that provides parking for about 200 vehicles, as 

well as access to an overhead door and loading dock located along the 

rear of the subject building.  The subject property also benefits 

from a parking easement which encompasses 1.35 acres of land that 

abuts the east side of subject property.  Access to the subject 

property is via curb cuts along Hopping Brook Road.  All utilities 

are available to the subject property including municipal water, gas, 

electric, and telephone.  The Park has a private on-site septic 

disposal system for the properties located there.       



     According to the Holliston zoning map, the subject property is located in the Industrial (I) zoning 

district.  The subject property’s current uses are allowed within the Industrial (I) zoning district; 

however, the subject property exceeds the 15,000-square-foot zoning-district limit necessitating the 

issuance of a special permit.  Holliston’s Zoning Board of Appeals issued special permits in 1984, 

1999, and 2007 allowing for the current use of the subject property.  Therefore, the subject property is 

considered to be a non-conforming legal use. 

     The subject building was constructed in three phases with a combined total of 39,606 square feet 

being built in 1985 and in 2000, and an additional 44,934 square feet being completed in 2009 (the 

“subject addition”).[3]  The subject building was constructed in harmony with the subject parcel’s 

topography contours.  As a result, the basement level of the subject building is partially below grade 

with only its rear-facing portion being grade level.  Following completion of the subject addition in 

2009, the subject building contained 34,781 square feet of gross floor area in the basement or lower 

level and 49,759 square feet of gross floor area in the above-grade or ground-floor and upper levels.   

     The main entrance to the subject building is situated in the front of the building on the ground-floor 

level.  There are eight interior staircases and a 4,500-pound capacity passenger elevator that provides 

access to all three levels.  The basement or lower level of the subject building contains warehouse 

space, shop space, training space, computer lab space, classroom space, office space, and an exercise 

room with a locker room.  Much of the lower level is open space with movable partition walls.  The 

ground-floor and upper-floor levels contain perimeter private offices with open areas for temporary 

cubicles, conference rooms, copy rooms, computer rooms, file rooms, small kitchenettes, a cafeteria 

area, and storage areas.   

     In general, the overall exterior and interior of the subject building are in average to good physical 

condition.     

     For fiscal years 2009, 2010, and 2011, the town’s Tax Collector 

mailed the real estate tax bills on December 26, 2008, January 29, 

2010, and December 30, 2010, respectively.  The assessors valued the 

subject property at $3,885,900, $6,311,000, and $6,311,000, 

respectively, and assessed taxes thereon, at the corresponding rates 

of $15.46, $16.31, and $17.94 per thousand, in the amounts of 

$60,076.01, $102,932.41, $113,219.34, respectively.[4]  In accordance 

with G.L. c. 59, § 57C, the appellant timely paid the real estate 

taxes without incurring interest.   

On January 12, 2009 for fiscal year 2009, February 16, 2010 for 

fiscal year 2010, and January 7, 2011 for fiscal year 2011, in 

accordance with G.L. c. 59, § 59, the appellant timely filed 



abatement applications with the assessors, which were deemed denied 

three months later.  On April 17, 2009, May 28, 2010, and April 14, 

2011, respectively, in accordance with G.L. c. 59,   §§ 64 and 65, 

the appellant seasonably filed with the Board corresponding Petitions 

Under Formal Procedure appealing the deemed denials.  On the basis of 

these facts, the Board found and ruled that it had jurisdiction to 

hear and decide these appeals.   

     The appellant contested the assessments in these appeals through 

the testimony of his real estate valuation expert, Eric Wolff, whom 

the Board qualified as an expert without objection.  The appellant 

also submitted into evidence Mr. Wolff’s summary appraisal report.  

In support of the assessments, the assessors relied on the testimony 

of Kathryn Peirce, the Principal Assessor for Holliston, and their 

real estate valuation expert, Daniel A. Dargon, Jr., whom the Board 

qualified as a real estate valuation expert without objection.  The 

assessors also submitted into evidence the requisite jurisdictional 

documents and Mr. Dargon’s summary appraisal report.     

     In discussing his approach for ascertaining the fair cash value of 

the subject property for the fiscal years at issue, Mr. Wolff 

reported and testified that he first inspected the subject property 

and thoroughly reviewed the Holliston area real estate market, in 

particular the industrial office building submarket.  He also claimed 

that he researched market sales, lease data and zoning restrictions, 

and he maintained that he examined other pertinent information 



available through and in various sources and publications such as, 

the Warren Group, the CoStar Group, the South Middlesex County 

Registry of Deeds, and Holliston’s assessing, tax, and building 

departments.  In addition, he stated that he discussed the subject 

property with its owner and the subject property’s market with 

knowledgeable area real estate brokers.  After considering all of 

this information, along with the recognized criteria for formulating 

a property’s highest and best use, Mr. Wolff determined that the 

subject property’s highest-and-best use was its existing use as a 

single-tenanted industrial office building, with some warehouse uses.  

     To estimate the fair cash value of the subject property for fiscal 

years 2009, 2010, and 2011, Mr. Wolff developed values using both 

sales-comparison and income-capitalization techniques.   He 

considered but rejected using a cost approach because he regarded the 

other two approaches as better methodologies for developing values 

for a property like the subject property.  In addition, the age of 

the subject property’s building and the marketplace’s preference for 

the other two approaches militated against using a cost approach.   

While Mr. Wolff developed values for the subject property for 

the fiscal years at issue using a sales-comparison method, he did not 

rely on those values in estimating values for the subject property 

because he believed that those values were less reliable indicators 

of the subject property’s value than estimates developed using an 

income-capitalization methodology.  Mr. Wolff determined that there 



were only a limited number of sales of industrial office buildings 

within the subject property’s competitive market area during the 

relevant time period and those sale properties were difficult to 

compare to the subject property.  He therefore only used the values 

that he derived from his sales-comparison approach - $3,345,000 for 

fiscal year 2009, $6,380,000 for fiscal year 2010, and $6,570,000 for 

fiscal year 2011 - as “reasonableness” checks on the values that he 

developed using his income-capitalization technique.  Accordingly, 

Mr. Wolff considered his income-capitalization approach to be the 

most viable methodology to use to estimate the fair cash value of the 

subject property for the fiscal years at issue.    

     To determine the most appropriate office rents to use in his 

income-capitalization methodology for the fiscal years at issue, Mr. 

Wolff testified that he investigated market rental rates by surveying 

what he regarded as similar industrial office properties in 

Holliston, Hopkinton, and Milford and by conversing with local real 

estate brokers.  His survey for industrial office space included 

eleven properties with triple-net leases ranging from $8.75 to $13.75 

per square foot and one property under a gross lease charging $18.00 

per square foot.  Because of the subject building’s “average 

location,” Mr. Wolff selected $10.00 per square foot as a 

representative rent for the subject building’s above-grade or ground- 

and upper-level industrial office space and $8.00 per square foot for 

its partially below-grade or basement and lower area.  To determine a 

market rent for the subject building’s industrial warehouse space, 



Mr. Wolff reviewed seven properties in Holliston with triple-net 

leases ranging from $4.75 to $7.00 per square foot.  Because the 

subject building’s industrial warehouse space is located in its 

partially below-grade area, Mr. Wolff chose $6.00 per square foot as 

a representative rent. 

     Mr. Wolff then applied these rents to the corresponding areas in 

the subject building.  For fiscal year 2009, he determined that there 

were 19,680 square feet of industrial office space and 19,680 square 

feet of industrial warehouse space in the subject building.  For 

fiscal year 2010, he determined that there were 45,949 square feet of 

ground- and upper-level industrial office space, 5,703 square feet of 

lower-level industrial office space, and 27,112 square feet of 

industrial warehouse space in the subject building.  For fiscal year 

2011, Mr. Wolff determined that there were 48,868 square feet of 

ground- and upper-level industrial office space, 6,336 square feet of 

lower-level or basement industrial office space, and 27,938 square 

feet of industrial warehouse space in the subject building.  These 

areas and rental rates yielded potential gross incomes of $314,880 

for fiscal year 2009, $667,786 for fiscal year 2010, and $706,996 for 

fiscal year 2011.                     

Mr. Wolff based his ten-percent vacancy rate for each of the 

fiscal years at issue on his discussions with local brokers who 

estimated vacancy rates for industrial office and warehouse space at 

10 to 20% and on a market survey conducted by the CoStar Group 



placing the vacancy rate for industrial space in the Holliston area 

at 11.3 to 14.7%.  Mr. Wolff stated that he also factored in the 

subject property’s location, and the subject building’s relative size 

and current physical condition in selecting his 10% vacancy rate.  

After applying his 10% vacancy and credit loss rate to his potential 

gross incomes, Mr. Wolff calculated effective gross income amounts of 

$283,392, $601,007, and $636,296, for fiscal years 2009, 2010, and 

2011, respectively.      

For his operating expenses, Mr. Wolff observed that the then 

current leasing activity within the subject property’s competitive 

market area indicated that the landlord is responsible for expenses 

associated with the management and structural maintenance of the 

property.  Based on his conversations with the owners of the subject 

property and the owners of similar properties, as well as his 

experience, Mr. Wolff selected a management fee equal to 5% of 

effective gross income, a replacement reserve equal to 3% of 

potential gross income, and a miscellaneous expense equal to 1% of 

potential gross income.  Mr. Wolff subtracted these expenses from his 

effective gross incomes to achieve his net-operating incomes of 

$256,627, $544,245, and $576,201, for fiscal years 2009, 2010, and 

2011, respectively.       

     In determining the capitalization rates for the subject property, 

Mr. Wolff utilized the band-of-investment technique.  He verified his 

results for fiscal years 2009, 2010, and 2011 with the corresponding 



capitalization rate ranges contained in the First Quarter Korpacz 

Real Estate Investor Survey Reports for 2008, 2009, and 2010 for non-

institutional grade office and industrial properties in the Boston 

area.  Mr. Wolff also verified his band-of-investment results with 

capitalization rate ranges for Class B office and industrial 

properties in the Boston area published by CB Richard Ellis.   

For fiscal year 2009, his basic band-of-investment assumptions 

included a mortgage loan-to-value ratio of seventy percent, a 

mortgage constant of 9.3%, an equity investment of thirty percent, 

and an equity dividend rate of 12.5%.  These assumptions yielded 

weighted mortgage and equity components of 6.51% and 3.75%, 

respectively.  Mr. Wolff added these two components together and 

adjusted for equity build-up but not for appreciation or 

depreciation, which he believed was stable for the relevant time 

period, and achieved a total band-of-investment rate of 8.97% for 

fiscal year 2009, which he rounded to 9.0%.[5]  For fiscal years 2010 

and 2011, his basic assumptions included a mortgage loan-to-value 

ratio of seventy percent, a mortgage constant at 9.3%, an equity 

investment of thirty percent, and an equity dividend rate at 14.0%.  

These assumptions yielded weighted mortgage and equity components of 

6.51% and 4.20%, respectively.  Mr. Wolff added these two components 

together and adjusted for equity build-up but not for appreciation or 

depreciation, because he believed that the market was stable for the 

relevant time period, and achieved a total band-of-investment rate of 

9.51% for fiscal years 2010 and 2011, which he rounded to 9.5%.[6]   



     Mr. Wolf estimated the value of the subject property for fiscal 

years at issue by dividing his net-income figures by the 

corresponding overall capitalization rate. His indicated values for 

fiscal years 2009, 2010, and 2011 were $2,851,411, $5,728,995, and 

$6,065,274, respectively, which he then rounded to $2,850,000 for 

fiscal year 2009, $5,730,000 for fiscal year 2010, and $6,065,000 for 

fiscal year 2011.  A summary of his income-capitalization methodology 

is contained in the following three tables.[7]   

Fiscal Year 2009 

January 1, 2008 Valuation & Assessment Date 

  



  

  

INCOME                      Size(SF)   Rate/SF 

  

Industrial Office Space      19,680    $10.00               $  

196,800                   

Industrial Warehouse Space   19,680    $ 6.00               $  118,080 

  

Potential Gross Income (“PGI”):                             $  314,880 

  

Less: Vacancy & Collection Allowance – 10.0%       ($   31,488) 

 

  

  

Effective Gross Income (“EGI”):                             $  283,392   

    

EXPENSES 

  

  

  Management Fee         $14,170 – 5.00% of EGI 

  Replacement Reserves   $ 9,446 – 3.00% of PGI 

  Miscellaneous          $ 3,149 – 1.00% of PGI   

  

 Less: Total Expenses:   $26,765                           ($   26,765)  

  

     

Net Operating Income (“NOI”):                               $  256,627   

    

 Divide by: Capitalization Rate              9.0%   

    

Estimated Value for Fiscal Year 2009                        $2,851,411 

  

  

Rounded Value for Fiscal Year 2009                          $2,850,000   



Fiscal Year 2010 

January 1, 2009 Valuation & Assessment Date 

  



  

  

INCOME                              Size(SF)   Rate/SF 

  

Industrial Office Space - Upper      45,949    $10.00               $  

459,490                   

Industrial Office Space - Lower       5,703    $ 8.00               $   45,624 

Industrial Warehouse Space           27,112    $ 6.00               $  162,672 

  

Potential Gross Income (“PGI”):                                     $  667,786 

  

Less: Vacancy & Collection Allowance – 10.0%               ($  66,779) 

 

Effective Gross Income (“EGI”):                                     $  601,007 

  

EXPENSES 

  

  Management Fee         $30,050 – 5.00% of EGI 

  Replacement Reserves   $20,034 – 3.00% of PGI 

  Miscellaneous          $ 6,678 – 1.00% of PGI   

  

Total Expenses:          $56,762                                   ($   56,762)  

   

Net Operating Income (“NOI”):                                       $  544,245 

  

 Divide by: Capitalization Rate              9.5% 

  

Estimated Value for Fiscal Year 2010                                $5,728,995 

  

Rounded Value for Fiscal Year 2010                                  $5,730,000 

  



Fiscal Year 2011 

January 1, 2010 Valuation & Assessment Date 

  



  

  

INCOME                              Size(SF)   Rate/SF 

  

Industrial Office Space - Upper      48,868    $10.00               $  

488,680                   

Industrial Warehouse Space - Lower    6,336    $ 8.00               $   50,688 

Industrial Warehouse Space           27,938    $ 6.00               $  167,628 

  

Potential Gross Income (“PGI”):                                     $  706,996 

  

Less: Vacancy & Collection Allowance – 10.0%               ($   70,700) 

 

Effective Gross Income (“EGI”):                                     $  636,296 

  

EXPENSES 

  

  Management Fee         $31,815 – 5.00% of EGI 

  Replacement Reserves   $21,210 – 3.00% of PGI 

  Miscellaneous          $ 7,070 – 1.00% of PGI   

  

Total Expenses:          $60,095                                   ($   60,095)  

   

Net Operating Income (“NOI”):                                       $  576,201 

  

 Divide by: Capitalization Rate              9.5% 

  

Estimated Value for Fiscal Year 2011                                $6,065,274 

  

Rounded Value for Fiscal Year 2011                                  $6,065,000 

  



In support of the assessments, the assessors called to testify 

both Kathryn Peirce, the Principal Assessor for Holliston, and Daniel 

A. Dargon, Jr., their real estate valuation expert.  Ms. Peirce 

testified that for valuation purposes, the assessors use July 1st, as 

opposed to January 1st, as the valuation date for new construction.  

At the request of the Presiding Commissioner, the assessors submitted 

into evidence a certified copy of the town’s prior acceptance of the 

relevant provisions in G.L. c. 59,  § 2A (“§ 2A” or “section 

2A”).[8]  In addition, Ms. Pierce testified that she inspected the 

subject property in June, 2008 and determined that the construction 

of the subject addition was 48% complete.  She further testified that 

following her subsequent conversations with a representative of the 

appellant, the assessors agreed to lower the completion percentage to 

45% for fiscal year 2009 valuation and assessment purposes.  Lastly, 

Ms. Pierce related that the construction of the recent addition on 

the subject property was 100% complete as of July 1, 2009 and the 

assessors, therefore, valued and assessed the subject property as 

100% complete for fiscal years 2010 and 2011.    

In preparation for his assignment to estimate of the value of 

subject property for fiscal years 2009 and 2010, the two fiscal years 

for which the assessors retained him, Mr. Dargon stated that he 

completed an interior and exterior inspection of the subject 

property, an analysis of local market conditions, a review of his and 

other data bases for relevant information pertaining to the market 

area, and an analysis of sales and listings for the market area.  In 



estimating the value of the subject property for the fiscal years 

2009 and 2010, Mr. Dargon agreed with the appellant’s real estate 

valuation expert that the subject property’s highest-and-best use was 

its continued use as industrial office space, with warehouses uses, 

but as a multi-tenanted, as opposed to an owner-occupied, building.  

He also agreed with the appellant’s real estate valuation witness 

that the income-capitalization approach was the preferred valuation 

methodology to use under the circumstances.  Mr. Dargon considered 

but did not apply the cost approach because the age of certain 

portions of the subject building made “depreciation difficult to 

accurately measure.”  While he developed values using a sales-

comparison approach, he only relied on those values as a check.  The 

rounded estimates of value that he developed using this approach for 

fiscal years 2009 and 2010, were $4,485,000 and $6,340,500, 

respectively.   

In developing these estimates, Mr. Dargon incorporated 

Ms. Peirce’s uncontroverted testimony that the recent addition to the 

subject building was at least 45% complete as of July 1, 2009 and 

100% complete as of July 1, 2010.  The assessors maintained that 

these July first dates constituted the requisite valuation dates for 

new construction in Holliston for those fiscal years.[9]  Mr. Dargon 

selected and adjusted six area sales, including three from Holliston, 

to develop a price per square foot for fiscal years 2009 and 2010.  

The adjusted values of his purportedly comparable properties ranged 

from $66.00 to $83.00 per square foot with a $74.00 average.  Based 



on this data, Mr. Dargon selected $75.00 per square foot as the most 

reasonable value for the subject property for these two fiscal 

years.  The following two tables summarize his sales-comparison 

approach. 

Sales-Comparison Approach for Fiscal Year 2009 

  SF Area Value/SF % Complete Total 

  

Existing Area 39,606 $75.00 100% $2,970,450 

Addition Area 44,934 $75.00 45% $1,516,523 

Est. Market Value       $4,486,972 

Rounded Value       $4,485,000 

  

Sales-Comparison Approach for Fiscal Year 2010 

  SF Area Value/SF % Complete Total 

  

Existing Area 39,606 $75.00 100% $2,970,450 

Addition Area 44,934 $75.00 100% $3,370,050 

Est. Market Value       $6,340,500 

Rounded Value       $6,340,500 

  

As stated, supra, his assignment did not entail developing values for 

fiscal year 2011.        

     In his income-capitalization methodology, Mr. Dargon estimated his 



potential gross income using market rents from properties located in 

Holliston and the surrounding area.  He researched what he considered 

to be comparable industrial office leases, as well as warehouse 

leases, that were effective in fiscal years 2009 and 2010.  From this 

research, he determined a rental range of $10.00 to $16.00 per square 

foot for the subject building’s upper- and ground-level industrial 

office space and a range of $4.00 to $8.00 per square foot for its 

basement level space.  From these rental ranges, Mr. Dargon estimated 

a $12.00-per-square-foot gross rent for the subject property’s upper- 

and ground-level industrial office area and $7.00-per-square-foot 

gross rent for its basement space.  Mr. Dargon observed that market 

rents for the subject property would be on a gross basis because of 

the subject building’s type, size, and condition.[10] 

     To estimate an appropriate vacancy and credit loss percentage for 

the fiscal years at issue, Mr. Dargon reviewed CoStar, which, 

according to Mr. Dargon, indicated a vacancy level of about 10% for 

Holliston industrial property market.  He also considered his own 

observations regarding similar properties in the region, and factored 

in rates from data provided by the assessors.  Based on this 

information, Mr. Dargon estimated a vacancy and credit loss 

percentage of 10%, which is the same percentage as the one 

recommended by the appellant’s real estate valuation expert. 

     For expenses, Mr. Dargon assumed that the landlord would be 

responsible for insurance outlays, management fees, and shell 



maintenance costs, as well as any real estate taxes and replacement 

reserves, while the tenant would pay for its utilities and day-to-day 

maintenance costs.  In his testimony, he referred to this arrangement 

as “a gross lease with net for utilities and common area maintenance 

be[ing] paid by the tenant.”  He set the landlord’s expenses at 

$30,000 per year for insurance outlays, 4% of effective gross income 

for management fees, 4% of effective gross income for shell 

maintenance costs, and a replacement reserve for short-lived items of 

3% of effective gross income.                   

     Mr. Dargon developed his capitalization rate using band-of-

investment, debt-coverage-ratio, and mortgage-equity techniques.  For 

his band-of-investment and debt-coverage analyses, he stated that he 

researched mortgage rates and terms within the subject property’s 

market area and from that research, identified what he considered to 

be appropriate capitalization variables.  Those variables include a 

mortgage interest rate of 7.00%, a loan term of 25 years, a loan-to-

value ratio of 75%, a debt-coverage ratio of 1.25 and an equity 

dividend rate of 8.00%.  The following two tables are representative 

of those found in his summary appraisal report summarizing his first 

two methods. 



Band-of-Investment Analysis 

Mortgage Constant Loan Ratio       Contributions 

0.084813504 x          75% =         6.36% 

Equity Dividend Rate Equity Ratio   

8.00% x          25% =         2.00% 

  Band of Investment Capitalization Rate       8.36% 

     

  

  

Debt Coverage Ratio Analysis 

  

Debt Coverage Ratio Loan-to-Value Ratio Mortgage Constant   

1.25 x       0.75 x  0.084813503673011 =  7.95% 

  Debt Coverage Ratio Capitalization Rate      7.95% 

      

  

  

Mr. Dargon also derived a capitalization rate using a mortgage-

equity analysis which incorporated a mortgage interest rate of 7% 

with a 25-year term, a loan-to-value ratio of 70%, an equity yield 

rate of 10%, an equity-to-value ratio of 30%, a ten-year holding 

period, and a minimal appreciation factor of 5% over the ten-year 

holding period, resulting in an approximate and rounded 

capitalization rate of 8.00%.  Relying primarily on his mortgage-

equity and band-of-investment analyses, Mr. Dargon selected a 

capitalization rate of 8.00% to which he added a tax factor of 1.546% 

for fiscal year 2009 and 1.631% for fiscal year 2010.   



To estimate the value of the subject property for fiscal years 

2009 and 2010, Mr. Dargon divided his net-operating income for the 

appropriate fiscal year by his corresponding capitalization rate and 

then rounded.  Summaries of his income-capitalization analyses, with 

some alterations to facilitate clarity, are replicated in the 

following two tables. 

  

Fiscal Year 2009 

  

Space Type 

  

Area in SF 

Market 

Rent/SF 

Income as 

Complete 

Percentage 

Complete 
 Income 

Component 

  

INCOME 

          

Existing Office 19,803 $12.00 $237,636 100% $  237,636 

Existing Basement 19,803 $ 7.00 $138,621 100% $  138,621 

            

New Office 29,956 $12.00 $359,472 45% $  161,762 

New Basement 14,978 $ 7.00 $104,846 45% $   47,181 

            

Potential Gross Income (“PGI”)     $840,575   $  585,200 

            

Vacancy/Credit Loss @ 10%     $ 84,058   ($   58,520) 

            



Effective Gross Income (“EGI”)     $756,518   $  526,680 

            

EXPENSES       Annual 

Expenses 
  

Insurance @ $30,000/year       $ 30,000   

Management @ 4.0% of EGI       $ 30,261   

Repairs/Maintenance @ 5.0% of EGI       $ 37,826   

Reserves @ 3% of EGI       $ 22,696   

      Total Expenses $120,782 ($  120,782) 

            

Net Operating Income (“NOI”)         $  405,898 

            

Capitalization Rate     8.00% + 1.546% = 9.55%     

            

Indicated Value         $4,250,241 

            

Rounded Value         $4,250,000 

            

              

  



Fiscal Year 2010 

  

Space Type 

  

Area in SF 

Market 

Rent/SF 

Income as 

Complete 

Percentage 

Complete 
 Income 

Component 

  

INCOME 

          

Existing Office 19,803 $12.00 $237,636 100% $  237,636 

Existing Basement 19,803 $ 7.00 $138,621 100% $  138,621 

            

New Office 29,956 $12.00 $359,472 100% $  359,472 

New Basement 14,978 $ 7.00 $104,846 100% $  104,846 

            

Potential Gross Income (“PGI”)     $840,575   $  840,575 

            

Vacancy/Credit Loss @ 10%     $ 84,058   ($   84,058) 

            

Effective Gross Income (“EGI”)     $756,518   $  756,518 

            

EXPENSES       Annual 

Expenses 
  

Insurance @ $30,000/year       $ 30,000   

Management @ 4.0% of EGI       $ 30,261   

Repairs/Maintenance @ 5.0% of EGI       $ 37,826   

Reserves @ 3% of EGI       $ 22,696   



      Total Expenses $120,782 ($  120,782) 

            

Net Operating Income (“NOI”)         $  635,735 

            

Capitalization Rate     8.00% + 1.63% = 9.63%     

            

Indicated Value         $6,601,614 

            

Rounded Value         $6,600,000 

            

              

  

In consideration of all of the evidence and reasonable 

inferences drawn therefrom, the Board found that the subject 

property’s highest-and-best use for the fiscal years at issue was its 

existing use as an industrial office building with some warehouse 

uses, but, as Mr. Dargon suggested, for multi-tenanted occupancy.  

The subject property’s history, size, location, and layout support 

the Board’s determination in this regard.  The Board’s finding on 

highest-and-best use comports completely with the determination of 

the assessors’ real estate valuation expert and largely, although not 

fully, with that of the appellant’s real estate valuation expert.  

The Board’s highest-and-best-use finding is also supported by the 

apparent uses of several other similar properties located in the 



subject property’s market area.   

     For valuation purposes, the Board found, like the parties’ real 

estate valuation experts, that an income-capitalization methodology 

was the best approach for estimating the value of the subject 

property for the fiscal years at issue.  Both of the parties’ real 

estate valuation experts rejected the cost approach and relied on 

values derived from their sales-comparison approaches only as checks 

on values developed using income-capitalization methodologies.  The 

Board found that a cost approach was not appropriate here because of 

the age of the older portions of the subject property, the difficulty 

in determining the extent and varying degrees of the depreciation and 

obsolescence, and the presence of adequate information to support a 

preferred income-capitalization technique.  In addition, the Board 

found that no special valuation circumstances existed here, which 

might necessitate a cost approach, and even if a cost approach were 

indicated, there was virtually no underlying data in evidence to 

support its use.  As for a sales-comparison approach, the Board 

agreed with both real estate valuation experts’ reasoning that this 

approach was a less reliable indicator of the subject property’s fair 

cash value because of the limited number of sales of comparable 

industrial office properties within the subject property’s 

competitive market area.   

     A threshold issue in these appeals is the degree to which the 

subject addition was completed for each of the fiscal years at 



issue.  The appellant argued that the degree of completion should be 

measured as of the usual valuation and assessment date of the January 

first preceding the fiscal year at issue.  The appellant further 

maintained that, under G.L. c. 59, § 2D     (“§ 2D” or “section 

2D”),[11] only after the issuance of the certificate of occupancy for 

the subject addition on October 22, 2009, could the assessors value 

the addition and assess its pro rata value to the appellant for the 

remaining period in fiscal year 2010, and its full value thereafter. 

 The Board found however, that Holliston previously adopted the 

provisions of    § 2A, which allows “buildings or other things 

affixed to land” between January 2 and June 30 of the preceding 

fiscal year to “be deemed part of such real property as of [the] 

January first [valuation and assessment date]” for the succeeding 

fiscal year.  Accordingly, the Board found that the degree of the 

subject addition’s completion on June thirtieth, not January first or 

when the occupancy permit was issued, is the critical date for this 

inquiry.  Primarily relying on Ms. Peirce’s undisputed testimony, and 

the appellant’s acquiescence to it assuming § 2A applied, the Board 

found that, for fiscal year 2009, the degree of the subject 

addition’s completion, by June 30, 2008, was at least 45%.  The Board 

further found that the added value associated with that degree of 

completion should be included in the subject property’s valuation for 

that fiscal year.  For fiscal years 2010 and 2011, the Board found 

that the degree of the subject addition’s completion was 100% by June 

30, 2009 and its full value should likewise be included in those two 



fiscal years’ valuations.  In addition, the Board found that § 2D did 

not apply here because the value of the addition did not increase the 

subject property’s value by more than 50% and the assessors never 

invoked § 2D by notifying the appellant of its liability under § 2D, 

as required under § 2D(c).[12]     

   In its income-capitalization methodology for fiscal years 2009 and 

2010, the Board adopted Mr. Dargon’s measurements, most of his 

methodology and many of his figures and percentages.  Based on Mr. 

Wolff’s opinion that market rents, vacancy rates, expense 

percentages, and overall capitalization rates did not change from 

fiscal year 2010 to fiscal year 2011, and the assessors’ continuation 

of the subject property’s assessed value from fiscal year 2010 to 

fiscal year 2011, the Board carried over most of Mr. Dargon’s 

methodology and many of his figures and percentages from fiscal year 

2010 to the Board’s income-capitalization methodology and data for 

fiscal year 2011.   

For market rents, Mr. Dargon suggested $12.00 per square foot 

for general office space and $7.00 per square foot for the basement 

area.  Mr. Wolff used $10.00 per square foot for upper-and ground-

level level industrial office space, $8.00 per square foot for lower-

level industrial office space, and $6.00 per square foot for 

warehouse space.  The Board found that rents of $11.00 per square 

foot for general office space and $6.50 for the basement area best 

reflected the market for industrial office and warehouse rents for a 



property comparable to the subject property for the fiscal years at 

issue.  These rents were within Mr. Dargon’s range of market rents 

for each category and Mr. Wolff’s range of rents on a triple-net 

basis, after adjustment.  Relying on these rents, Mr. Dargon’s area 

measurements and categories, and its findings regarding the subject 

addition’s degree of completion, the Board found that the subject 

property’s potential gross incomes were $538,645 for fiscal year 2009 

and $773,425 for fiscal years 2010 and 2011. 

      The Board adopted Mr. Dargon’s and Mr. Wolff’s recommended vacancy 

and credit loss rate of ten percent for the fiscal years at issue.  

The Board found this rate to be reasonable and within the ranges 

suggested by market data for the fiscal years at issue.  After 

applying this vacancy rate to the subject property’s potential gross 

incomes, the Board found that the subject property’s effective gross 

incomes were $484,781 for fiscal year 2009 and $696,083 for fiscal 

years 2010 and 2011.   

     For operating expenses, the Board adopted most of Mr. Dargon’s 

recommendations including $30,000 per year for insurance outlays, 4% 

of effective gross income for management fees, 4% of effective gross 

income for shell maintenance costs, and a replacement reserve for 

short-lived items equal to 3% of effective gross income.  Unlike Mr. 

Dargon, however, for fiscal year 2009, the Board applied these 

expense percentages to the subject property’s effective gross income 

that integrated the subject addition’s 45% degree of completion; Mr. 



Dargon applied his expense percentages to the subject property’s 

effective gross income as if the subject addition were 100% 

complete.  The Board considered Mr. Dargon’s approach illogical for 

fiscal year 2009 because expenses computed on a percentage basis 

should reflect the subject addition’s degree of completion as 

measured by the subject property’s effective gross income for that 

fiscal year.   Accordingly, the Board found that the subject 

property’s total expenses were $83,325 for fiscal year 2009 and 

$106,568 for fiscal years 2010 and 2011.  Subtracting these expense 

totals from the subject property’s corresponding effective gross 

incomes resulted in net-operating incomes of $401,456 for fiscal year 

2009 and $589,515 for fiscal years 2010 and 2011.   

     Mr. Wolff suggested overall capitalization rates of 9.00% for 

fiscal year 2009 and 9.50% for fiscal years 2010 and 2011.  Mr. 

Dargon recommended overall capitalization rates of 8.00% plus a tax 

factor for fiscal years 2009 and 2010, which resulted in higher final 

rates.  After adding tax factors, Mr. Dargon’s final capitalization 

rates were 9.55% and 9.63% for fiscal years 2009 and 2010, 

respectively.  The Board adopted Mr. Dargon’s final capitalization 

rates for fiscal years 2009 and 2010 and also used his overall 

capitalization rate of 8.00% for fiscal years 2009 and 2010 plus a 

tax factor of 1.794% for fiscal year 2011.  The Board found that Mr. 

Dargon’s assumptions, calculations, and underlying data were more 

compelling than Mr. Wolff’s and Mr. Dargon’s inclusion of a tax 

factor was more in keeping with his and the Board’s highest-and-best-



use determination.  The Board also found that these capitalization 

rates appropriately incorporated the risk associated with the subject 

property’s highest-and-best use.  The Board further concluded that 

the overall capitalization rates for fiscal years 2010 and 2011 

should be equivalent based on Mr. Wolff’s identical overall 

capitalization rates for those fiscal years.  By dividing the subject 

property’s net-operating incomes by the Board’s overall 

capitalization rates plus appropriate tax factors, the Board 

determined that the fair cash value of the subject property was 

$4,203,725 for fiscal year 2009, $6,121,651 for fiscal year 2010 and 

$6,021,604 for fiscal year 2011.[13]  The Board then rounded these 

values to $4,200,000, $6,100,000, and $6,000,000 for fiscal years 

2009, 2010, and 2011, respectively.  Summaries of the Board’s income-

capitalization methodologies for fiscal years 2009, 2010, and 2011 

are contained in the following two tables. 



Board’s Income-Capitalization Methodology for Fiscal Year 2009 

  

Space Type 

  

Area in SF 

Market 

Rent/SF 

Income as 

Complete 

Percentage 

Complete 
 Income 

Component 

  

INCOME 

          

Existing Office 19,803 $11.00 $217,833 100% $  217,833 

Existing Basement 19,803 $ 6.50 $128,720 100% $  128,720 

            

New Office 29,956 $11.00 $329,516 45% $  148,282 

New Basement 14,978 $ 6.50 $ 97,357 45% $   43,811 

            

Potential Gross Income (“PGI”)     $773,426   $  538,646 

            

Vacancy/Credit Loss @ 10%     $ 77,343   ($   53,865) 

            

Effective Gross Income (“EGI”)     $696,083   $  484,781 

            

EXPENSES       Annual 

Expenses 
  

Insurance @ $30,000/year       $ 30,000   

Management @ 4.0% of EGI       $ 19,391   

Repairs/Maintenance @ 4.0% of EGI       $ 19,391   

Reserves @ 3% of EGI       $ 14,543   



      Total Expenses $ 83,325 ($  83,325) 

            

Net Operating Income (“NOI”)         $  401,456 

            

Capitalization Rate     8.00% + 1.546% = 9.55%     

            

Indicated Value         $4,203,725 

            

Rounded Value         $4,200,000 

            

            

              

  



Board’s Income-Capitalization Methodology 

for Fiscal Years 2010 & 2011 

  

Space Type 

  

Area in SF 

Market 

Rent/SF 

Income as 

Complete 

Percentage 

Complete 
 Income 

Component 

  

INCOME 

          

Existing Office 19,803 $11.00 $217,833 100% $  217,833 

Existing Basement 19,803 $ 6.50 $128,720 100% $  128,720 

            

New Office 29,956 $11.00 $329,516 100% $  329,516 

New Basement 14,978 $ 6.50 $ 97,357 100% $   97,357 

            

Potential Gross Income (“PGI”)     $773,426   $  773,426 

            

Vacancy/Credit Loss @ 10%     $ 77,343   ($   77,343) 

            

Effective Gross Income (“EGI”)      $696,083   $  696,083 

            

EXPENSES       Annual 

Expenses 
  

Insurance @ $30,000/year       $ 30,000   

Management @ 4.0% of EGI       $ 27,843   

Repairs/Maintenance @ 4.0% of EGI       $ 27,843   



Reserves @ 3% of EGI        $ 20,882   

      Total Expenses $106,568  ($ 106,568) 

            

Net Operating Income (“NOI”)         $  589,515 

            

Capitalization Rate for FY 2010     8.00% + 1.631% = 9.63%     

            

Indicated Value for FY 2010         $6,121,651 

            

Rounded Value for FY 2010         $6,100,000 

            

Capitalization Rate for FY 2011     8.00% + 1.794% = 9.79%     

            

Indicated Value for FY 2011         $6,021,604 

            

Rounded Value for FY 2011         $6,000,000 

                  

  

     In sum, the Board found that, for the fiscal years at issue, the 

subject property’s highest-and-best use was its current use as an 

industrial office building with some warehouse uses, but for multi-

tenanted occupancy.  This finding fully comports with the 

determination of the assessor’s real estate valuation expert and is 



consistent, except for the multi-tenanted occupancy element, with the 

subject property’s actual use and the determination of the 

appellant’s real estate valuation expert.   

The Board also found that, for the fiscal years at issue, an 

income-capitalization methodology was the best approach to use to 

estimate the value of the subject property.  Both parties’ real 

estate valuation experts used an income-capitalization approach as 

their predominant valuation methodology.  In its income-

capitalization methodology, the Board found that it was appropriate 

to use virtually the same income, vacancy, and expense figures for 

all three fiscal years at issue.  The primary difference was in 

fiscal year 2009 when the subject addition was deemed to be 45% 

complete as of the relevant valuation and assessment date and the 

Board’s income and expense estimates for that fiscal year reflected 

that completion factor.  In addition, for all three fiscal years, the 

capitalization rates required different tax factors.  The Board 

adopted most of the methodology utilized by assessors’ real estate 

valuation expert and, with only slight adjustment or variation, his 

suggested income and expense figures, as well as his vacancy rates, 

because, in the Board’s view, his data best reflected the market for 

a property like the subject property for the fiscal years at issue.  

For similar reasons, and in consideration of the Board’s findings 

regarding the subject property’s highest-and-best use for the fiscal 

years at issue, the Board adopted the overall capitalization rates 

recommended by the assessors’ real estate valuation expert and then, 



as the assessors’ real estate valuation expert had done, added 

appropriate tax factors.                      

     On this basis, the Board decided the fiscal year 2009 appeal for 

the appellee and the fiscal years 2010 and 2011 appeals for the 

appellant.  The Board granted tax abatements in the amount of 

$3,493.03 for fiscal year 2010 and $5,663.03 for fiscal year 

2011.[14]  The Board’s revised decisions for the fiscal year 2010 and 

2011 appeals are issued simultaneously with the promulgation of these 

findings of fact and report.   

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

In determining fair cash value, all uses to which the property 

was or could reasonably be adapted on the relevant assessment dates 

should be considered.  Irving Saunders Trust v. Assessors of Boston, 

26 Mass. App. Ct. 838, 843 (1989).  The goal is to ascertain the 

maximum value of the property for any legitimate and reasonable use.  

Id.  If the property is particularly well-suited for a certain use 

that is not prohibited, then that use may be reflected in an estimate 

of its fair market value.  Colonial Acres, Inc. v. North Reading, 



3 Mass. App. Ct. 384, 386 (1975).  “In determining the property’s 

highest and best use, consideration should be given to the purpose 

for which the property is adapted.”  Peterson v. Assessors of Boston, 

Mass. ATB Findings of Fact and Reports 2002-573, 617 (citing 

THE APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 315-316 (12th ed., 

2001)), aff’d, 62 Mass. App. Ct. 428 (2004).   On this basis, the 

Board ruled that the highest-and-best use of the subject property 

during the fiscal years at issue was, as the assessors’ real estate 

valuation witness recommended, its existing industrial office use 

coupled with some warehouse uses, but for multi-tenanted occupancy.  

In making this ruling, the Board considered, among other factors, the 

subject property’s history, size, location, and layout, as well as 

the uses of properties similar to the subject property and located in 

its market area.  Except for the multi-tenanted occupancy element, 

the appellant’s real estate valuation expert found a nearly 

equivalent highest-and-best use for the subject property as a single-

tenanted industrial office building, with some warehouse uses. 

            

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization, sales comparison, 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).  “The [B]oard is not required 

to adopt any particular method of valuation.”  Pepsi-Cola Bottling 

Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  In these 



appeals, the Board ruled that neither the sales-comparison nor the 

cost approaches were appropriate under the circumstances.  The 

parties’ real estate valuation experts agreed -- finding that the 

sales-comparison technique was useful only as a check on values 

developed using an income-capitalization method.  The Board, like the 

parties’ real estate valuation experts, found that there were not 

enough market sales of reasonably comparable properties to 

meaningfully estimate the value of the subject property using a 

sales-comparison technique.  Furthermore, the Board ruled that “[t]he 

introduction of evidence concerning the value based on [cost] 

computations has been limited to special situations in which data 

cannot be reliably computed under the other two methods.”  Correia, 

375 Mass. at 362.  The Board found here that no such “special 

situations” existed, and, even if they did, there was no evidence on 

which to base a value using a cost approach.  In addition, the Board 

found that the extent and varying degrees of depreciation and 

obsolescence in the subject building would be difficult to 

determine.  Accordingly, the Board ruled that this method of 

valuation was not an appropriate technique to use for valuing the 

subject property for the fiscal years at issue in these appeals.   

The use of the income-capitalization approach is appropriate 

when reliable market-sales data are not available.  Assessors of 

Weymouth v. Tammy Brook Co., 368 Mass. 810, 811 (1975); Assessors of 

Lynnfield v. New England Oyster House, 362 Mass. 696, 701-702 (1972); 

Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 67 



(1941).  It is also an appropriate technique to use for valuing 

income-producing property.  Id. at 64-65.  In these appeals, the 

Board relied exclusively on the values determined from the income-

capitalization approach because the other methods were not 

appropriate under the circumstances, and the approach that the Board 

used was equivalent to the ones that the parties’ real estate 

valuation experts preferred.   

     A threshold issue in these appeals is the degree to which the 

subject addition was completed for each of the fiscal years at 

issue.  The appellant argued that the degree of completion should be 

measured as of the usual valuation and assessment date of the January 

first preceding the fiscal year at issue.  The appellant further 

maintained that, under § 2D, only after the issuance of the 

certificate of occupancy for the subject property on October 22, 

2009, could the assessors value the subject addition and assess its 

pro rata value to the appellant for the remaining period in fiscal 

year 2010, and its full value thereafter.  The Board found however, 

that Holliston previously adopted the provisions of § 2A, which 

allows “buildings or other things affixed to land” between January 2 

and June 30 of the preceding fiscal year to “be deemed part of such 

real property as of [the] January first [valuation and assessment 

date]” for the succeeding fiscal year.  Accordingly, the Board found 

and ruled that the degree of the addition’s completion on June 

thirtieth, not January first or when an occupancy permit is issued, 

is the critical date for this inquiry.   



Primarily relying on Ms. Peirce’s undisputed testimony, and the 

appellant’s acquiescence to it assuming § 2A applied, the Board found 

and ruled that, for fiscal year 2009, the degree of the subject 

addition’s completion, by June 30, 2008, was at least 45%.  The Board 

further found and ruled that the added value associated with that 

degree of completion should be included in the subject property’s 

valuation for that fiscal year.  For fiscal years 2010 and 2011, the 

Board found and ruled that the degree of the subject addition’s 

completion was 100% by June 30, 2009 and its full value should 

likewise be included in those two fiscal years’ valuations.  In 

addition, the Board found and ruled that § 2D did not apply here 

because the value of the addition did not increase the subject 

property’s value by more than 50% and the assessors never invoked § 

2D by notifying the appellant of its liability under § 2D, as 

required under    § 2D(c).  See generally Kamholz v. Assessors of 

Newton, Mass. ATB Findings of Fact and Reports 2012-15.       

The income stream used in the income-capitalization method must 

reflect the property’s earning capacity or economic rental value.  

Pepsi-Cola Bottling Co., 397 Mass. at 451.  Imputing rental income to 

the subject property based on fair market rentals from comparable 

properties is evidence of value if, once adjusted, they are 

indicative of the subject property’s earning capacity.  See Correia 

v. New Bedford Redevelopment Auth., 5 Mass. App. Ct. 289, 293-94 

(1977), rev’d on other grounds, 375 Mass. 360 (1978); Library 

Services, Inc. v. Malden Redevelopment Auth., 9 Mass. App. Ct. 877, 



878 (1980)(rescript).  After accounting for vacancy and rent losses, 

the net-operating income is obtained by deducting the landlord’s 

appropriate expenses.  General Electric Co. v. Assessors of Lynn, 393 

Mass. 591, 610 (1984).  The expenses should also reflect the market.  

Id. 

The Board’s selections of its market rents and measurements and 

categories of rental space for the fiscal years at issue were largely 

consistent with those suggested by the assessors’ real estate 

valuation expert and were supported by the more compelling evidence.  

The Board, however, made appropriate adjustments to the market rents 

suggested by the assessors’ real estate valuation expert and those in 

evidence to better reflect the market for a property like the subject 

property for all of the fiscal years at issue and to better reflect 

the subject addition’s degree of completion for fiscal year 2009. 

The Board’s vacancy and credit loss rates were based on the 

rates selected by both parties’ real estate valuation experts and on 

information in the record.  The Board’s expense deductions were also 

based on the testimony and information contained in the assessors’ 

real estate valuation expert’s appraisal report regarding the 

relevant market and his conclusions in this regard.  The Board made 

appropriate adjustments to the expenses suggested by the assessors’ 

real estate valuation expert for fiscal year 2009 to reflect the 

subject addition’s 45% degree of completion.  The Board found and 

ruled that the amounts and percentages used by the assessors’ real 

estate valuation expert were otherwise reasonable and appropriate 



expenses deductions for the fiscal years at issue. 

The capitalization rate selected should consider the return 

necessary to attract investment capital.  Taunton Redevelopment 

Assoc. v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  The “tax 

factor” is a percentage added to the capitalization rate “to reflect 

the tax which will be payable on the assessed valuation produced by 

the [capitalization] formula.”  Assessors of Lynn v. Shop-Lease Co., 

364 Mass. 569, 573 (1974).  It is appropriate to add a tax factor to 

the capitalization rate in most multiple tenancy scenarios because 

the landlord is assumed to be responsible for paying the real estate 

taxes.  Taunton Redevelopment Assoc., 393 Mass. at 295-96.  Relying 

on these principles, the Board selected overall capitalization rates 

of 8.00% plus appropriate tax factors for the fiscal years at issue.  

These rates are equivalent to those recommended by the assessors’ 

real estate valuation expert and are also consistent with the 

stability reflected in the rates recommended by the appellant’s real 

estate valuation expert for fiscal years 2010 and 2011.  In the 

Board’s view, these capitalization rates also appropriately 

incorporate the risk associated with the subject property’s highest-

and-best use.   

In reaching its opinion of fair cash value in these appeals, the 

Board was not required to believe the testimony of any particular 

witness or to adopt any particular method of valuation that an expert 

witness suggested.  Rather, the Board could accept those portions of 

the evidence that the Board determined had more convincing weight.  



Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 

679, 683 (1982); New Boston Garden Corp. v. Assessors of Boston, 

383 Mass. 456, 473 (1981); New England Oyster House, Inc., 362 Mass. 

at 702.  In evaluating the evidence before it, the Board selected 

among the various elements of value and formed its own independent 

judgment of fair cash value.  General Electric Co., 393 Mass. at 605; 

North American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass 

296, 300 (1984). 

The Board need not specify the exact manner in which it arrived 

at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 

106, 110 (1971).  The fair cash value of property cannot be proven 

with “mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment.”  Boston Consol. Gas Co., 309 Mass. 

at 72.  “The credibility of witnesses, the weight of the evidence, 

and inferences to be drawn from the evidence are matters for the 

[B]oard.”   Cummington School of the Arts, Inc. v. Assessors of 

Cummington, 373 Mass. 597, 605 (1977).   

 “‘The burden of proof is upon the [appellant] to make out its 

right as a matter of law to abatement of the tax.’”  Schlaiker v. 

Assessors of Great Barrington, 365 Mass. 243, 245 (1974), quoting 

Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 

(1922).  The appellant must show that it has complied with the 

statutory prerequisites to its appeal, Cohen v. Assessors of Boston, 

344 Mass. 268, 271 (1962), and that the assessed valuation of its 



property was improper.  See Foxboro Assoc., 385 Mass. at 691.  The 

assessment is presumed valid until the taxpayer sustains its burden 

of proving otherwise.  Schlaiker, 365 Mass. at 245.  The Board ruled 

here that the appellant met his burden of proving that the subject 

property was overvalued for fiscal years 2010 and 2011, but not for 

fiscal year 2009. 

The Board applied these principles in reaching its opinion of 

the fair cash values of the subject property for the fiscal years at 

issue.  On this basis, the Board decided that the subject property 

was overvalued by $211,000 and $311,000, for fiscal years 2010 and 

2011, respectively. 



The Board, therefore, decided the fiscal year 2009 appeal for 

the assessors and the fiscal year 2010 and 2011 appeals for the 

appellant, granting tax abatements in its revised decisions in the 

amount of $3,493.03 for fiscal year 2010 and $5,663.03 for fiscal 

year 2011.[15]   

  

                            THE APPELLATE TAX BOARD 

  

  

By: _______________________________ 

    Thomas W. Hammond, Jr. Chairman 

  

  

A true copy, 

  

  

Attest: _________________________ 

   Clerk of the Board 
  

  

 
 

[1] Upon further review, the Board found a computational error in the 

methodology that it adopted for fiscal years 2010 and 2011.  The 

revised decisions correct that error.   

[2] The appellant and his real estate valuation expert maintained 

that the subject building, once finished, contained a total of 83,142 

square feet.  However, they failed to provide any underlying support 



for this assertion.  Accordingly, the Appellate Tax Board (the 

“Board”) adopted the total measurements contained in the subject 

property’s property record card and used by the assessors’ valuation 

expert.  The subject building’s area measurements over time, and the 

rationale and support behind them, are discussed in greater detail, 

infra.   

[3] The Board relied on the measurements provided by the assessors’ 
valuation expert, which were based on his inspection of the subject 

property and the subject property’s property record card.  In his 

methodologies, the appellant’s real estate valuation expert placed 

the subject addition’s size at 43,782 square feet and its completion 

in 2009.  He considered the addition to be 90% complete as of January 

1, 2009 and not yet started as of January 1, 2008.     

[4] In addition to the real estate taxes, the town charged the 

appellant a Community Preservation Act (“CPA”) surcharge for fiscal 

year 2009 in the amount of $901.40, and CPA surcharges in the amounts 

of $1,543.99 and $1,698.29, for fiscal years 2010 and 2011, 

respectively.

[5] Ordinarily, in a band-of-investment technique, there is no direct 
adjustment for equity build-up because the owner receives any 

additional equity upon the sale of the property.  See APPRAISAL 

INSTITUTE, THE APPRAISAL OF REAL ESTATE 505-507 (13th ed. 2008). 

[6] See footnote 5, supra.

[7] The Board presents here each income and expense statement 

substantially as it appears in Mr. Wolff’s appraisal report.

[8] General Laws, c. 59, § 2A provides, in pertinent part, that: 

“[I]n any city or town which accepts the provisions of this sentence, 

buildings and other things erected on or affixed to land during the 

period beginning January second and ending on June thirtieth of the 

fiscal year preceding that to which the tax relates shall be deemed 

part of such real property as of January first.”

[9] The Board found that the percentage of the subject property’s 

completion on July 1, 2009 and July 1, 2010 was equivalent to its 

degree of completion on June 30, 2009 and June 30, 2010, 

respectively, the ending dates, under § 2A, for new construction in 
Holliston to be included in the preceding January first assessments 

for those fiscal years.

[10] In several places of his report, Mr. Dargon indicates that net- 
or triple-net-lease terms, as opposed to gross-lease terms, are 

incorporated into his methodology.  Given his testimony and his table 

summarizing his income-capitalization analysis, the Board assumed 

that these references were inadvertent and likely the result of 

scrivener error.  

[11] Section 2D provides, in pertinent part, that:  

  



[W]henever in any fiscal year real estate improved in 

assessed value by over 50 per cent by new construction is 

issued a temporary or permanent occupancy permit after 

January 1 in any year, the owner of the real estate shall 

pay a pro rata amount   . . . that would have been due for 

the applicable fiscal year if the real estate had been so 

improved on the assessment date for the fiscal year in 

which the occupancy permit is issued.  

[12] Section 2D(c) provides, in pertinent part, that : “[The pro rata 
tax due under § 2D] shall be paid by the property owner to the 

collector of the city or town within 30 days of the date of issuance 

by said city or town of a notification of such liability to said 

property owner . . . .”

[13] The Board further noted that if the appellant’s real estate 

valuation expert used the same degree of completion for the subject 

addition in his income-capitalization methodology that the Board 

found, his estimates of value would closely approximate those found 

by the Board for all three fiscal years at issue.

[14] These tax-abatement amounts include the applicable CPA 

surcharges.  

[15] See footnote 14, supra.
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     This is an appeal under the formal procedure, pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board 

of Assessors of the City of Attleboro (the “appellee” or the 



“assessors”) to abate taxes on certain real estate in the City of 

Attleboro owned by and assessed to John D. Trinidad (the “appellant”) 

and Mary Ann Trinidad under G.L. c. 59, §§ 11 and 38, for fiscal year 

2011.   

     Commissioner Mulhern heard this appeal under       G.L. c. 58A, § 

1A and 831 CMR 1.20, and issued a single-member decision for the 

appellee.   

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

     John Trinidad, pro se, for the appellant. 

  

     Stanley J. Nacewicz, City Assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Introduction 

     On January 1, 2010, the appellant and Mary Ann Trinidad were the 

assessed owners of an improved parcel of real estate located at 1059 

Washington Street (State Route 1) in the City of Attleboro (the 

“subject property”).  As of the January 1, 2010 assessment and 

valuation date for fiscal year 2011, the subject property contained 

approximately 0.46 acres of land (the “subject parcel”) and was 

improved with a 1,484-square-foot single-family home (the “subject 

home”) and a detached garage (the “subject garage”).  The subject 



home has two levels with a total of seven rooms, including three 

bedrooms, as well as two bathrooms.  The garage is a pre-engineered 

structure with metal sidewalls and roof.  The garage is constructed 

over a concrete slab and contains three large bays with separate 

overhead doors.  The assessors classified a 0.28-acre portion of the 

subject parcel on which the subject home is located as residential 

and the remaining 0.18-acre portion on which the garage is located as 

commercial.   For assessment purposes, the subject property is 

identified on map 3, as lot 23.  The subject property’s property 

record card notes that lots 24, 52, and 53 are included in lot 23.   

For fiscal year 2011, the assessors valued the subject property 

at $335,100.  They attributed $34,300 to the subject home and $98,300 

to the residential portion of the subject parcel for a total 

residential assessment of $132,600.  The assessors also attributed 

$60,700 to the garage and $141,800 to the commercial portion of the 

subject parcel for a total commercial assessment of $202,500.  The 

assessors assessed a tax on the subject property, at the rate of 

$12.20 per thousand for the residential portion and at the rate of 

$19.61 per thousand for the commercial part, in the total amount of 

$5,588.75.  

  

Jurisdiction 

On or about December 29, 2010, Attleboro’s Collector of Taxes 

sent out the city’s actual real estate tax notices.  In accordance 



with G.L. c. 59, § 57C, the appellant paid the tax assessed on the 

subject property without incurring interest.  On January 31, 2011, in 

accordance with G.L. c. 59, § 59, the appellant timely filed his 

Application for Abatement with the assessors.  On March 9, 2011, the 

assessors denied the appellant’s application, and on June 7, 2011, in 

accordance with    G.L. c. 59, §§ 64 and 65, the appellant seasonably 

filed a Petition Under Formal Procedure with the Appellate Tax Board 

(the “Board”).  On the basis of these facts and subsidiary findings, 

the Presiding Commissioner found and ruled that the Board had 

jurisdiction to hear and decide this appeal.   

Merits 

     At the hearing, the appellant presented his case through his own 

testimony and the testimony of John Brady, a local real-estate 

broker, as well as the introduction of five numbered exhibits.  His 

exhibits included: several Multiple Listing Service (“MLS”) sheets; a 

deed and photograph of 1049 Washington Street in Attleboro; six 

photographs of the subject property; and two “Detail Print Pages” of 

properties located on Washington Street in Attleboro downloaded from 

“Appraisal Resource Property.”[1]  The assessors presented their case 

through the testimony of the City Assessor, Stanley J. Nacewicz, and 

the introduction of the requisite jurisdictional documents, the 

subject property’s property record card, an aerial depiction of the 

subject property and its neighborhood, and a newspaper article with 

quotations describing the commercial use of the subject property 



credited to the appellant.   

The testimony and exhibits offered by the appellant focused 

primarily on his allegations that: the assessors failed to adequately 

consider the age and condition of both the subject home and the 

subject garage; sales of other small commercial properties in 

Attleboro supported a fair cash value of $232,000 for the subject 

property; the sale of a two-family home on Washington Street in 

Attleboro supported a fair cash value of $250,000 for the subject 

property; and the subject garage was not used commercially. 

More specifically, the appellant pointed out perceived defects 

and deficiencies in the subject home and the subject garage, 

including items of deferred maintenance and the lack of utility hook-

ups for the garage.  Mr. Brady observed that other commercial 

properties in the subject property’s area sold for an average of 

$232,500.  He did not offer into evidence, however, an adjustment 

grid or any type of comparability analysis.  The appellant noted that 

the only recent residential sale on Washington Street -- a two-family 

residence -- sold for $265,000.  Like Mr. Brady, the appellant did 

not make any adjustments to the sale price to account for differences 

with the subject property or offer any type of comparability 

analysis.  Lastly, the appellant testified that the garage was not 

used commercially and was essentially a shell without any 

utilities.        

     Mr. Nacewicz’s testimony attempted to refute the appellant’s and 



his real-estate broker’s allegations.  Mr. Nacewicz asserted that the 

sales of small commercial properties presented by the appellant’s 

real-estate broker and the sale of the two-family residential 

property that the appellant entered into evidence were not comparable 

to the subject property because they were single-use, not mixed-use 

properties.  Mr. Nacewicz additionally maintained that the assessed 

values that the assessors had placed on the subject home and the 

subject garage adequately accounted for their conditions.  The 

assessed value attributed to the subject garage contained a 

depreciation factor of 32%, while the assessed value attributed to 

the subject home contained a depreciation factor of 70%.  Lastly, Mr. 

Nacewicz related that the appellant used the garage and the portion 

of the subject property classified as commercial for his excavation 

business.  Mr. Nacewizc testified that the appellant stored his 

commercial equipment, including large trucks and excavation 

equipment, on the subject property and used the commercial portion of 

the subject property as his business’s headquarters.  According to 

Mr. Nacewicz, the garage had electric service.    

Based on all of the evidence, the Presiding Commissioner found 

that the appellant failed to meet his burden of proving that the 

subject property’s assessed value for fiscal year 2011 exceeded its 

fair cash value.  The Presiding Commissioner found that the appellant 

failed to show that the assessed values attributed to the subject 

home and the subject garage were excessive and did not adequately 

account for their condition and items of deferred maintenance.  The 



Presiding Commissioner found that Mr. Nacewizc credibly testified 

that the subject property’s assessment appropriately accounted for 

these improvements’ defects and deficiencies through the depreciation 

factor.  The Presiding Commissioner further found that the appellant 

did not establish the comparability of his commercial-sale properties 

and his residential-sale property to the subject property.  As 

Mr. Nacewicz observed, these properties were not multi-use properties 

like the subject property.  The Presiding Commissioner also agreed 

with the credible testimony of Mr. Nacewicz, which was corroborated 

by the unrebutted newspaper article, and found that the portion of 

the subject property classified as commercial was used as the 

headquarters and primary storage area for the appellant’s excavating 

business and was, therefore, properly classified and assessed.  Based 

on Mr. Nacewicz’s testimony and one of the pictures in evidence 

showing a wire running to the garage, the Presiding Commissioner also 

found that the subject garage did have electric service.      

On this basis, the Presiding Commissioner found that the 

appellant did not sustain his burden of demonstrating that the 

subject property’s assessment for fiscal year 2011 exceeded its fair 

cash value.  The Presiding Commissioner, therefore, decided this 

appeal for the appellee.     

  

OPINION 

      The assessors are required to assess real estate at its fair cash 



value as of the January first preceding the fiscal year under 

consideration.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer in a free and 

open market will agree if both of them are fully informed and under 

no compulsion.  Boston Gas Co. v. Assessors of Boston,      334 Mass. 

549, 566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out his right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] . . . prov[es] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).   

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

In this appeal, the appellant attempted to show that the 

assessors had overvalued the subject property by proving that they 



had failed to properly account for defects and deficiencies, as well 

as items of deferred maintenance, in the subject home and the subject 

garage.  The Presiding Commissioner found, however, that the portion 

of the subject property’s assessment attributed to the subject home 

and the subject garage sufficiently accounted for any defects, 

deficiencies, and items of deferred maintenance through the 

depreciation factors used for each improvement.  The Presiding 

Commissioner further found that the portion of the subject property 

classified as commercial was used as the headquarters and primary 

storage area for the appellant’s excavating business and was, 

therefore, properly classified and assessed.  The Presiding 

Commissioner also found that the subject garage did have electric 

service.      

Sales of comparable realty in the same geographic area and 

within a reasonable time of the assessment date generally contain 

probative evidence for determining the value of the property at 

issue.  Graham v. Assessors of West Tisbury, Mass. ATB Findings of 

Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 

494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008).  When 

comparable sales are used, however, allowance must be made for 

various factors which would otherwise cause disparities in the 

comparable prices.  See Pembroke Industrial Park Co., Inc. v. 

Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-

1072, 1082.  “Adjustments for differences are made to the price of 

each comparable property to make that property equivalent to the 



subject in market appeal on the effective date of the opinion of 

value.”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 430 (13th ed. 

2008). 

In the present appeal, the Presiding Commissioner found that 

neither the appellant nor his real-estate broker established the 

comparability of the commercial-sale properties or the residential-

sale property to the subject property.  The Presiding Commissioner 

found that these properties did not share the subject property’s 

multi-use characteristic of combining commercial and residential uses 

on the same parcel.  The Presiding Commissioner also found that 

neither the appellant nor his real-estate broker made any adjustments 

to the commercial-sale properties or the residential-sale property to 

account for differences with the subject property.  The Presiding 

Commissioner, therefore, found and ruled that this evidence provided 

little assistance to the appellant in meeting his burden of showing 

that the subject property’s assessment exceeded its fair cash value.  

        

In sum, the Presiding Commissioner found that the appellant 

failed to meet his burden of proving that the subject property’s 

assessed value for fiscal year 2011 exceeded its fair cash value.  

The Presiding Commissioner found that the appellant failed to show 

that the assessed values attributed to the subject home and the 

subject garage were excessive and did not adequately account for 

their condition and items of deferred maintenance.  The Presiding 



Commissioner further found that the appellant did not establish the 

comparability of his commercial-sale properties and his residential-

sale property to the subject property, and, to the extent that they 

may have been comparable, did not apply any adjustments to account 

for their differences with the subject property.  The Presiding 

Commissioner observed that these properties were not multi-use 

properties like the subject property.  The Presiding Commissioner 

also found that the portion of the subject property classified as 

commercial was used as the headquarters and primary storage area for 

the appellant’s excavating business and was, therefore, properly 

classified and assessed.  As a result of these subsidiary findings 

and based on all of the record, the Presiding Commissioner found and 

ruled that the appellant failed to prove that the subject property’s 

assessed value exceeded its fair cash value.     

In reaching his decision in this appeal, the Presiding 

Commissioner was not required to believe the testimony of any 

particular witness or to adopt any particular method of valuation 

that a witness suggested.  Rather, the Presiding Commissioner could 

accept those portions of the evidence that the Presiding Commissioner 

determined had more convincing weight. Foxboro Associates v. 

Assessors of Foxborough, 385 Mass. 679, 682 (1982); New Boston Garden 

Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981).  “The 

credibility of witnesses, the weight of evidence, the inferences to 

be drawn from the evidence are matters for the Board.”  Cummington 

School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 



605 (1977).         

On this basis, the Presiding Commissioner issued a single-member 

decision for the appellee.                      

APPELLATE TAX BOARD 

  

  

  

                        By:  _______________________________ 

                             Thomas J. Mulhern, Commissioner 

  

A true copy, 

  

  

Attest: _________________________ 

        Clerk of the Board 

  

 
 

[1] These “Detail Print Pages” were apparently downloaded from the 
Appraisal Resource Revaluation Group, LLC database for Attleboro. 
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     This is an appeal under the formal procedure, pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board 

of Assessors of the City of Attleboro (the “appellee” or the 

“assessors”) to abate taxes on certain real estate in the City of 

Attleboro owned by and assessed to John Trinidad (the “appellant”) 

and Wanda P. Trinidad under G.L. c. 59, §§ 11 and 38, for fiscal year 

2011.   

     Commissioner Mulhern heard this appeal under       G.L. c. 58A, § 

1A and 831 CMR 1.20, and issued a single-member decision for the 

appellee.   

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

     John Trinidad, pro se, for the appellant. 

  

     Stanley J. Nacewicz, City Assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Introduction 

     On January 1, 2010, the appellant and Wanda P. Trinidad were the 

assessed owners of a vacant parcel of real estate located at 0 

Arcadia Avenue in the City of Attleboro (the “subject property”).  As 



of the January 1, 2010 assessment and valuation date for fiscal year 

2011, the subject property contained approximately 1.1 acres of 

land.  For assessment purposes, the subject property is identified on 

map 72, as lot 296.   

For fiscal year 2011, the assessors valued the subject property 

at $35,700 and assessed a tax thereon, at the rate of $12.20 per 

thousand, in the amount of $435.54.   

  

Jurisdiction 

On or about December 29, 2010, Attleboro’s Collector of Taxes 

sent out the city’s actual real estate tax notices.  In accordance 

with G.L. c. 59, § 57C, the appellant paid the tax assessed on the 

subject property without incurring interest.  On January 31, 2011, in 

accordance with G.L. c. 59, § 59, the appellant timely filed his 

Application for Abatement with the assessors.  On March 9, 2011, the 

assessors denied the appellant’s application, and on June 7, 2010, in 

accordance with    G.L. c. 59, §§ 64 and 65, the appellant seasonably 

filed a Petition Under Formal Procedure with the Appellate Tax Board 

(the “Board”).  On the basis of these facts and subsidiary findings, 

the Presiding Commissioner found and ruled that the Board had 

jurisdiction to hear and decide this appeal.   

Merits 

     At the hearing of this appeal, both the appellant and the City 

Assessor, Stanley J. Nacewicz, testified and introduced several 



exhibits, including: the requisite jurisdictional documents; the 

subject property’s property record card; a deed for a 0.138-acre 

unimproved parcel located on Zoar Avenue; a property record card for 

another property located at 0 Arcadia Avenue; and two photographs 

depicting a small segment of the subject property.   

The testimony and exhibits offered by the appellant focused 

primarily on his allegations that the assessment did not adequately 

account for the extensive presence of wetlands located on the subject 

property, which rendered it unbuildable.  According to the appellant, 

both the city’s Conservation Agent and Building Inspector inspected 

the subject property and stated that “it’s all wetlands and not 

buildable.”  The appellant also asserted that a “certified wetlands 

specialist [Walter Hewitson] inspected [the subject property] and 

stated the same in writing.”  The appellant, however, did not call 

Mr. Hewitson to testify in this appeal but merely supplemented the 

record with a copy of the letter.  The appellant further maintained 

that “a buildable lot [on Zoar Avenue] with . . . no wetlands sold 

for $35,000.” 

     Mr. Nacewicz testified for the assessors and stated that the 

subject property does not appear to be on the local wetlands map, and 

the appellant has never caused the purported wetland area to be 

flagged by professionals to identify its area and dimensions, as is 

the usual custom and practice for depicting wetland areas.  In 

addition, Mr. Nacewicz emphasized that the fiscal-year-2009 property 



record card, which the appellant introduced into evidence and which 

values another unimproved property in Attleboro with an address of 0 

Arcadia Avenue for only $7,000, is for a land-locked parcel and is 

therefore not comparable to the subject property.  Lastly, Mr. 

Nacewicz explained that, for the past three fiscal years, the 

assessors have been consistently assessing the subject property in 

accordance with the Board’s most recent decision which valued it at 

$41,800 for fiscal year 2008.         

Based on all of the evidence, the Presiding Commissioner found 

that the appellant failed to meet his burden of proving that the 

subject property’s assessed value for fiscal year 2011 exceeded its 

fair cash value.  The Presiding Commissioner found that the appellant 

did not demonstrate the extent or degree to which the subject 

property may have been affected by wetlands that rendered it 

unbuildable.  As Mr. Nacewicz testified, the appellant did not 

introduce wetland maps, surveys, or even area measurements depicting 

the portion of the subject property purportedly affected by 

wetlands.  Moreover, the appellant did not call any witnesses to 

substantiate his allegations that the subject property was designated 

by city officials as being “all wetlands and unbuildable.”  In 

addition, the two photographs that the appellant introduced into 

evidence pictured only a small patch of scrub and not much else.  

Even though the appellant supplemented the record with a copy of 

a letter from his purported “certified wetlands specialist,” the 

Presiding Commissioner did not give the letter any weight because Mr. 



Hewitson did not appear at the hearing of this appeal and was not 

available for voir dire or cross-examination by the assessors or for 

questioning by the Presiding Commissioner.     

The Presiding Commissioner also found that because the appellant 

failed to show that the subject property was unbuildable, he was not 

able to successfully develop his argument that the subject property 

should have been valued considerably less than the purportedly 

buildable lot which sold for $35,000.  The Presiding Commissioner 

further found that other than this one $35,000 sale, which tends to 

support the subject property’s assessed value, and the one assessment 

of a land-locked parcel for $7,000, which is not comparable to the 

subject property, the appellant did not present any comparable-sales 

or comparable-assessments analyses.  Lastly, the Presiding 

Commissioner found that the assessors had continued to value and 

assess the subject property in accordance with the Board’s most 

recent decision which valued it at $41,800 for fiscal year 2008.   

On this basis, the Presiding Commissioner found that the 

appellant did not sustain his burden of demonstrating that the 

subject property’s assessment for fiscal year 2011 exceeded its fair 

cash value.  The Presiding Commissioner, therefore, decided this 

appeal for the appellee.     

  

OPINION 

      The assessors are required to assess real estate at its fair cash 



value as of the January first preceding the fiscal year under 

consideration.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer in a free and 

open market will agree if both of them are fully informed and under 

no compulsion.  Boston Gas Co. v. Assessors of Boston,      334 Mass. 

549, 566 (1956). 

     The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner to make out his right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayer[] . . . prov[es] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).   

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

In this appeal, the appellant attempted to show that the 

assessors had overvalued the subject property by proving that they 



had failed to properly account for the extensive presence of wetlands 

on the subject property and had failed to consider that the subject 

property was unbuildable.  The Presiding Commissioner found, however, 

that the appellant did not demonstrate the extent or degree to which 

the subject property may have been affected by wetlands or whether it 

was unbuildable.  The appellant did not introduce wetland maps, 

surveys, or even area measurements depicting the portion of the 

subject property purportedly affected by wetlands.  Moreover, the 

appellant did not call any witnesses to substantiate his allegations 

that the subject property was designated by city officials as being 

“all wetlands and unbuildable.”   

Even though the appellant supplemented the record with a copy of 

a letter from his purported “certified wetlands specialist,” the 

Presiding Commissioner did not give the letter any weight because 

this purported expert did not appear at the hearing of this appeal 

and was not available for voir dire or cross-examination by the 

assessors or for questioning by the Presiding Commissioner.  See Ward 

Brothers Realty Trust v. Assessors of Hingham, Mass. ATB Findings of 

Fact and Reports 2012-515, 533 (citing Papernik v. Assessors of 

Sharon, Mass. ATB Findings of Fact and Reports 2011-600, 615 (“[T]his 

hearsay information was opinion evidence, which, although not 

objected to by the assessors, was offered without proper foundation, 

qualification, or underlying factual support and without providing 

the assessors with an opportunity for cross-examination.  

Accordingly, the Presiding Commissioner gave it no weight.”)).  



Furthermore, the two photographs that the appellant introduced into 

evidence pictured only a small patch of scrub and not much else.  The 

Presiding Commissioner also found that the assessors had continued to 

value and assess the subject property in accordance with the Board’s 

most recent decision which valued it at $41,800 for fiscal year 

2008.  The Presiding Commissioner found and ruled that the 

appellant’s evidentiary omissions and shortcomings, as well as his 

failure to properly substantiate his allegations, significantly 

diminished the viability of his case.    

Sales of comparable realty in the same geographic area and 

within a reasonable time of the assessment date generally contain 

probative evidence for determining the value of the property at 

issue.  Graham v. Assessors of West Tisbury, Mass. ATB Findings of 

Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 

494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008).  Evidence of 

comparable assessments may also be used to determine a property’s 

fair cash value.  “At any hearing relative to the assessed fair cash 

valuation . . . of property, evidence as to the fair cash valuation . 

. . at which assessors have assessed other property of a comparable 

nature . . . shall be admissible.”  G.L. c. 58A, § 12B.   The 

introduction of assessment evidence may provide adequate support for 

either the granting or denial of an abatement.  Chouinard v. 

Assessors of Natick, Mass. ATB Findings of Fact and Reports 1998-299, 

307-308 (citing Garvey v. Assessors of West Newbury, Mass. ATB 

Findings of Fact and Reports 1995-129, 135-36;  Swartz v. Assessors 



of Tisbury, Mass. ATB Findings of Fact and Reports 1993-271, 279-80); 

see also Turner v. Assessors of Natick, Mass. ATB Findings of Fact 

and Reports 1998-309, 317-18.   

In the present appeal, the Presiding Commissioner found that the 

one comparable-assessment property introduced by the appellant was 

not comparable to the subject property and it was therefore entitled 

to no weight.  The Presiding Commissioner further found that because 

the appellant did not show that the subject property was unbuildable, 

the one sale property that he entered into evidence tended to 

validate the assessment.  While one comparable-sale property does not 

ordinarily make a reliable comparable-sales analysis, see Carney v. 

Assessors of Ashland, Mass. ATB Findings of Fact and Reports 2011-

559, 566 (“the sale of a single purportedly comparable property is 

generally not sufficient to establish the fair cash value of 

property”) and APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 141 (13th ed. 

2008) (“The sale comparison approach is most useful when a number of 

similar properties have recently been sold . . . in the subject 

property’s market (emphasis added).”), it is still some evidence of 

value, and it indicated here that the subject property was not 

overvalued.  See id. at 298, n.1 (“[A]s soon as the market consists 

of only one buyer and one seller, called bilateral monopoly, economic 

theory can no longer predict a unique price . . . [only] a minimum . 

. . and a maximum sale price . . . [because the] transaction price 

depends not on supply and demand but on the negotiating or bargaining 

skills of the buyer and seller.”).   



In sum, the Presiding Commissioner found that the appellant’s 

allegations that the subject property was virtually all wetlands and 

unbuildable were unsubstantiated and therefore not credible.  The 

Presiding Commissioner further found that the appellant’s one 

comparable-assessment property was not comparable to the subject 

property and his one sale property tended to validate the 

assessment.  Consequently, the Presiding Commissioner found and ruled 

that the appellant failed to prove that the subject property’s 

assessed value exceeded its fair cash value.     

In reaching his decision in this appeal, the Presiding 

Commissioner was not required to believe the testimony of any 

particular witness or to adopt any particular method of valuation 

that a witness suggested.  Rather, the Presiding Commissioner could 

accept those portions of the evidence that the Presiding Commissioner 

determined had more convincing weight. Foxboro Associates v. 

Assessors of Foxborough, 385 Mass. 679, 682 (1982); New Boston Garden 

Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981).  “The 

credibility of witnesses, the weight of evidence, the inferences to 

be drawn from the evidence are matters for the Board.”  Cummington 

School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 

605 (1977).         

On this basis, the Presiding Commissioner issued a single-member 

decision in this appeal for the appellee.                     

APPELLATE TAX BOARD 

  



  

                        By:  _______________________________ 

                             Thomas J. Mulhern, Commissioner A true copy, 

  

Attest: _____________________________ 

        Clerk of the Board 
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This is an appeal under the formal procedure pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board 

of Assessors of the Town of Lunenburg (“assessors” or “appellee”) to 

abate taxes on certain real estate in Lunenburg, owned by and 

assessed to Edward S. and Ann F. Turner (“appellants”), under G.L. c. 

59, §§ 11 and 38, for fiscal year 2011 (“fiscal year at issue”).  

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Rose and Chmielinski joined him in the 

decision for the appellee.  



 These findings of fact and report are made pursuant to a 

request by the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

Edward S. and Ann F. Turner, pro se, for the appellants. 

  

Jeffrey Blake, Esq., for the appellee.   

  

  

                    FINDINGS OF FACT AND REPORT 

Based on the testimony and exhibits offered into evidence at the 

hearing of this appeal, the Appellate Tax Board (“Board”) made the 

following findings of fact. 

On January 1, 2010, the appellants were the assessed owners of a 

3.32-acre parcel of land improved with a single-family, Colonial-

style dwelling located at 322 Northfield Road in Lunenburg (“subject 

property”). For the fiscal year at issue, the assessors valued the 

subject property at $615,200 and assessed a tax thereon, at the rate 

of $16.16 per thousand, in the total amount of $9,941.63. The 

appellants timely paid the tax due without incurring interest and 

timely filed an Application for Abatement with the assessors, which 

was denied on March 1, 2011. The appellants timely filed an appeal 

with the Board on May 26, 2011. On the basis of these facts, the 

Board found and ruled that it had jurisdiction to hear and decide 

this appeal. 



The appellants purchased the subject property in January of 

2005. The two-and-a-half-story dwelling on the subject property was 

built circa 1762 and contains 5,280 square feet of living area, 

including seven bedrooms as well as five bathrooms. The subject 

property’s features include an attached four-car garage, two 

fireplaces, and an updated kitchen. 

The appellants argued that the assessed value of the subject 

property exceeded its fair cash value for the fiscal year at issue.  

In support of this argument, they introduced two bank appraisals 

(“appraisals”) and property valuation data from Zillow.com.[1] 

The first appraisal offered by the appellants, dated November 

24, 2009, was prepared by Joshua B. Nicholson of Pioneer Appraisals 

Inc. That appraisal derived a value for the subject property of 

$610,000. The second appraisal, conducted in November 2010, valued 

the subject property at $600,000. It was prepared by Drew Dallin of 

White Birch Real Estate. Both appraisers employed a comparable-sales 

valuation methodology incorporating adjustments to their chosen 

properties to account for differences with the subject property. 

Neither appraiser was present or testified at the hearing.  

The appellants also presented an undated “screenshot” from 

Zillow.com that showed a value range for the subject property of 

$388,000 - $648,000, with an estimated value of $531,000. Based on 

the data underlying the estimates contained in this screenshot, the 

appellants argued that the subject property’s value was $545,000, 



less an adjustment for repairs discussed infra, as of the relevant 

assessment date.[2]   

The Board limited the appraisals’ admissibility and allowed into 

evidence only the undisputed factual descriptions contained in the 

reports, excluding the appraisers’ opinions of value and the 

adjustments on which they based their opinions.  The Board rejected 

these elements of the appraisals because they lacked adequate 

foundation, were unsubstantiated hearsay, and the authors were not 

present at the hearing and available for cross-examination by the 

assessors or for questioning by the Board. Consequently, the Board 

was not able to determine the basis for the appraisers’ adjustments 

and conclusions, including their opinions of the subject property’s 

fair cash value. On this basis, the Board afforded virtually no 

weight to the appraisal reports. 

The Board found that the Zillow.com data suffered from 

infirmities similar to those of the appraisals. The Board therefore 

found that the data were of little if any probative value in 

determining the fair cash value of the subject property.  

Finally, the appellants stated that they had replaced the old 

knob-and-tube-type wiring in the subject property prior to the 

relevant assessment date at a cost of $18,000 and argued that this 

cost should be accounted for in the subject property’s valuation. 

More specifically, the appellants reduced their estimate of value by 

$18,000 to arrive at a final value of $527,000. The Board found no 



support for the appellants’ argument, and the appellants provided 

none. To the contrary, completed improvements to real property are 

likely to enhance rather than diminish the value of the property. 

For their part, the assessors presented the requisite 

jurisdictional data and rested on the presumed validity of the 

assessment. 

On the basis of all of the evidence, the Board found and ruled 

that the appellants failed to establish that the fair cash value of 

the subject property as of the assessment date for the fiscal year at 

issue was less than its assessed value. For the reasons discussed 

above and in the following Opinion, the Board rejected the valuations 

found in the appraisals and derived from the Zillow.com data as well 

as the claimed adjustment for updates to the subject dwelling’s 

electrical wiring. Accordingly, the Board issued a decision for the 

appellee in this appeal. 

  

  

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer will agree if both of 

them are fully informed and under no compulsion. Boston Gas Co. v. 



Assessors of Boston, 334 Mass. 549, 566 (1956).  

An assessment is presumed valid unless the taxpayers sustain the 

burden of proving otherwise. See Foxboro Associates v. Assessors of 

Foxborough, 385 Mass. 679, 691 (1982); Schlaiker v. Assessors of 

Great Barrington, 365 Mass. 243, 245 (1974). In appeals before the 

Board, a taxpayer “‛may present persuasive evidence of overvaluation 

either by exposing flaws or errors in the assessors’ method of 

valuation, or by introducing affirmative evidence of value which 

undermines the assessors’ valuation.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 600 (1984) (quoting Donlon v. 

Assessors of Holliston, 389 Mass. 848, 855 (1983)).  

In the present appeal, the appellants’ assertion of 

overvaluation was dependent upon the appraisals and to a much greater 

extent data gleaned from Zillow.com. The Board found and ruled that 

while undisputed factual information contained in the appraisals was 

admissible, the appraisers’ opinion of value and the adjustments upon 

which their opinions were based were not. The Board found and ruled 

that these portions of the appraisals were unsubstantiated hearsay, 

and were offered without proper foundation and without providing the 

assessors an opportunity for cross-examination or the hearing officer 

an opportunity for questioning.  The Board therefore rejected the 

appraisers’ adjustments and opinions of value and gave the appraisal 

reports virtually no weight. See, e.g., Papernik v. Assessors of 

Sharon, Mass. ATB Findings of Fact and Reports 2011-600, 615 

(“hearsay information was opinion evidence, which, although not 



objected to by the assessors, was offered without proper foundation, 

qualification, or underlying factual support and without providing 

the assessors with an opportunity for cross-examination.  

Accordingly, the Presiding Commissioner gave it no weight.”) 

The Board rejected the appellants’ estimate of value derived 

from Zillow.com data for similar reasons, including but not limited 

to the absence of proper foundation, underlying factual support and 

the lack of an opportunity for cross-examination. See Michael P. 

Miller & Sheila Noyes-Miller v. Assessors of Sturbridge, Mass. ATB 

Findings of Fact and Reports, 2012-643, 655 (affording no weight to 

the “opinion of the value” of the subject property contained in a 

Zillow.com print-out). In sum, the Board found that the Zillow.com 

data was of virtually no probative value and afforded it no weight.  

The Board also found no basis for the appellants’ contention 

that they were entitled to a reduction in the assessed value of the 

subject property because they had installed new wiring. Indeed, 

improvements that enhance the functional utility of property 

typically have a positive effect on the property’s value. See, e.g., 

APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 262-265 (13th ed., 2008). 

Based on the foregoing, the Board found and ruled that the 

appellants neither presented persuasive evidence of overvaluation nor 

introduced affirmative evidence of valuation of the subject property 

that undermined the assessors’ valuation. Accordingly, the Board 

found and ruled that the appellants failed to meet their burden of 

proving that the fair cash value of the subject property was less 

than its assessed value for the fiscal year at issue and issued a 

decision for the appellee.  



  

                               APPELLATE TAX BOARD            

  

  

  By: ________________________________ 

                              Thomas W. Hammond, Jr., 

Chairman 
A true copy, 

Attest: __________________________ 

                    Clerk of the Board 

  

 
 

[1] http://www.zillow.com is a website which describes itself as a 

“free online real estate marketplace that provides information on 

every aspect of real estate” based on a database that includes 

information from public and user-submitted data.

[2] The Board noted that while the appellants introduced the 

appraisals in support of their claim for abatement, they seemed to 

rely almost entirely on data from Zillow.com, which yielded a 

substantially lower valuation estimate than either of the appraisals. 
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This is an appeal filed under the formal procedure pursuant to 

G.L. c. 62C, § 39, from the refusal of the Commissioner of Revenue 

(“appellee” or “Commissioner”) to abate personal income tax assessed 

to Eric and Tracy Austin (“appellants”) for the tax year ending 

December 31, 2006 (“tax year 2006”). 

Chairman Hammond heard the appellee’s Motion for Summary 

Judgment (“Motion”) and Commissioners Scharaffa, Rose, and 

Chmielinski joined him in the decision for the appellee.  

These findings of Fact and Report are made at the request of the 

appellants pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.  

  

     Eric S. & Tracy A. Austin, pro se, for the appellants. 

     Diane M. McCarron, Esq., for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Based on testimony and other evidence, including jurisdictional 

documents, as well as the parties’ submissions in support of and 

opposition to the appellee’s Motion, the Appellate Tax Board 

(“Board”) made the following findings of fact. 

On April 25, 2009, the Commissioner sent the appellants a Notice 



of Failure to File (“NFF”). The appellants, who are Massachusetts 

residents, had failed to file a personal income tax return for tax 

year 2006. The NFF delineated the elements of the proposed 

assessment, which included wages and other income from Negus & 

Taylor, Inc. in the amount of $29,510 and $21,873, respectively, as 

well as $10,000 of distributions reflected on Form 1099-R from A. G. 

Edwards & Sons and Massachusetts lottery winnings of $2,500. The 

Commissioner had obtained this information via an exchange of 

information with the Internal Revenue Service. By a Notice of 

Assessment (“NOA”) dated June 10, 2009, and consistent with the sums 

reflected in the NFF, the Commissioner assessed $4,739.94 in tax, 

penalties, and interest to the appellants. 

On January 7, 2010, the appellants filed an Application for 

Abatement with the Commissioner and requested a hearing with the 

Department of Revenue’s Office of Appeals, which was conducted on 

June 3, 2010. On their Form-1 Massachusetts Resident Income Tax 

Return for tax year 2006, the appellants reported the Massachusetts 

lottery winnings and distributions from Forms 1099-R, but excluded 

the balance of the income included in the NFF and the NOA.  

On July 21, 2010, the Office of Appeals issued a determination 

letter stating the Commissioner’s conclusions that the appellants had 

filed an incorrect or insufficient return for tax year 2006 and were 

not entitled to an abatement.  On July 27, 2010, the Commissioner 

issued a Notice of Abatement Determination denying the appellants’ 

abatement application. On September 27, 2010, the appellants 



seasonably filed a Petition Under Formal Procedure with the Board. On 

the basis of the foregoing, the Board found and ruled that it had 

jurisdiction to hear and decide the Motion.  

The appellants do not argue that they did not receive the sums 

at issue during tax year 2006. Rather, in their “Response and 

Opposition to Appellee’s Motion for Summary Judgment,” the appellants 

summarize the central issue in this appeal as whether the appellants 

“engage in privileged activities that result in them incurring income 

tax liability,” and argue that “the average American individual’s 

laboring, occupation, subsistence, capital, principal, etc. in and of 

itself is not, nor ever was, a proper subject of federal and state 

income taxation. . . .” In essence, the appellants assert that only 

certain forms of income qualify as taxable income within the meaning 

of relevant statutory and case law. 

The Board found the appellants’ arguments specious and typical 

of arguments put forth by “tax protesters,” which have, without fail, 

been rejected. See, e.g., Olson v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 2003-492.  Consequently, on the basis of 

the evidence presented, the Board found and ruled that there were no 

disputed issues of material fact and the appellee was entitled to 

judgment as a matter of law. Accordingly, and for the reasons 

explained in the following Opinion, the Board allowed the Motion and 

issued a decision for the appellee.  

  

 OPINION 



     The Rules of Civil Procedure, including Rule 56 that addresses 

summary judgment, are not applicable to Board proceedings. See G.L. 

c. 58A, § 8A. The Board may, however, grant summary judgment under 

831 CMR 1.22 where there is no genuine issue of material fact and a 

party is entitled to judgment as a matter of law. See generally Omer 

v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 

1999-586, 591; see also 831 CMR 1.22 (“Issues sufficient in 

themselves to determine the decision of the Board or to narrow the 

scope of the hearing may be separately heard and disposed of in the 

discretion of the Board.”).  

In their filings with the Board, the appellants did not dispute that 

they received the compensation at issue during tax year 2006. 

Misconstruing Supreme Court cases and statutory authority, they 

instead argued that the compensation did not constitute “gross 

income” as defined in § 61 of the Internal Revenue Code (“Code”) and 

incorporated by Massachusetts pursuant to G.L. c. 62, § 2. Having 

considered essentially the same issue in Olson v. Commissioner of 

Revenue, Mass. ATB Findings of Fact and Reports 2001-437, the Board 

found and ruled that “[s]uch an argument, of course, is frivolous.” 

Id. at 478. In Olson, the Board emphasized that “the phrase ‘gross 

income’ is intended to be comprehensive: it encompasses all income 

from whatever source . . . .  There is no ambiguity and no room for 

semantic maneuver.” Id. Similarly, in the present appeal, the Board 

found and ruled that the appellants’ arguments were entirely without 

merit.  

In sum, the Board found and ruled that the evidence presented 

established that the appellants received the income at issue during 

tax year 2006, no evidence suggested that the income was not taxable, 

and the appellants’ legal arguments were unavailing. The Board 

therefore allowed the Motion and issued a decision for the appellee. 

  

  

                     APPELLATE TAX BOARD 

  

                       By:            _____________      

                     Thomas W. Hammond, Jr., Chairman  

  

A true copy, 

Attest:            _______   

  Clerk of the Board 
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     This is an appeal under the formal procedure pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board 

of Assessors of the City of Lowell (“assessors” or “appellee”) to 

abate taxes on certain real estate owned by and assessed to David J. 

Silvestri (“appellant” or “Mr. Silvestri”) under G.L. c. 59, §§ 11 

and 38 for fiscal year 2008. 

     Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Egan and Rose joined him in the decision for 

the appellant. 

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     David J. Silvestri, pro se, for the appellant. 

     Maria Sheehy, Esq. for the appellee. 



  

  

  

FINDINGS OF FACT AND REPORT 

     On January 1, 2007 (“relevant date of assessment”), the appellant 

was the assessed owner of a 5,840-square-foot parcel of real estate 

improved with a three-story, mixed-use building located at 742 

Lakeview Avenue in the City of Lowell ("subject property").  The 

subject property is situated on a corner lot, at the intersection of 

Lakeview Avenue and Aiken Street, in the neighborhood known as 

“Centralville.”  Originally built in the late 1800s, the subject 

building is in fact two separate buildings connected by a “corner-

store” retail unit, with three additional smaller retail units 

located on the first floor.  The second and third floors each have 

four, three-bedroom apartments.  The building has a total area of 

11,579 square feet.  The area is developed with similar older wood-

framed, multi-family properties, with some being mixed-use with 

first-floor retail space. 

     For fiscal year 2008, the subject property was valued at $726,800.  

The assessors classified the subject property as forty-percent 

commercial and sixty-percent residential.  The assessors assessed a 

tax on the commercial portion, at the rate of $21.27 per thousand, in 

the amount of $6,183.61.  The assessors also assessed a tax on the 

residential portion of the subject property, at the rate of $ 10.60 



per thousand, in the amount of $4,622.45.  The total tax assessed for 

the subject property was $10,806.06.  Lowell’s Collector of Taxes 

mailed the fiscal year 2008 actual tax bills on December 31, 2007.  

The appellant paid the tax assessed without incurring interest and, 

in accordance with G.L. c. 59, § 59, timely filed an Application for 

Abatement on January 31, 2008.  The assessors denied the appellant’s 

abatement application on April 13, 2008.  The appellant seasonably 

filed an appeal with the Appellate Tax Board (“Board”) on May 20, 

2008.  On the basis of these facts, the Board found and ruled that it 

had jurisdiction to hear and decide this appeal. 

     The appellant contended that the subject property was overvalued 

for the fiscal year at issue.  The appellant presented his case 

through his testimony and exhibits which included: Multiple Listing 

Service ("MLS") listings for six purportedly comparable-sale 

properties located in Lowell; a chart listing the assessed values of 

the subject property and six purportedly comparable properties for 

fiscal years 2001 through 2011; photographs of the subject property 

and the appellant’s comparable-sales and comparable-assessment 

properties; a copy of the subject property’s deed; a listing of the 

subject property’s calendar year 2007 income and expenses; a 

photocopied map of the immediate area and numerous photographs. 

     The appellant’s purportedly comparable sales occurred between 

March, 2006 and December, 2007, with sale prices ranging from 

$275,000 to $665,000.  Only one of these properties had any retail 



space; the remaining five properties were multi-family apartment 

buildings.  The appellant did not make any adjustments to the sale 

prices of these purportedly comparable properties to account for 

differences between his comparable properties and the subject 

property, and did not explain how those differences would impact the 

subject property’s fair market value. 

     The appellant also submitted a listing of the subject property and 

six purportedly comparable properties’ assessed values for fiscal 

years 2001 through 2008.  The appellant contended that the subject 

property experienced a larger percentage increase in assessed value 

in comparison to these properties.  The appellant did not offer into 

evidence property record cards for these properties or any evidence 

comparing the important characteristics of the purportedly comparable 

properties to those of the subject property with reasonable 

adjustments for differences.   

     Finally, the appellant submitted the subject property’s calendar 

year 2007 rent roll and expense statement.  Mr. Silvestri testified 

that as of the relevant date of assessment, the rent for the larger 

retail unit was $1,000 per month, rents for the three smaller retail 

units ranged between $650 and $660 per month, and the apartment rents 

ranged from $900 to $950 per month.  Mr. Silvestri further testified 

that the total income for calendar year 2007, after vacancy and rent 

loss, was $103,335 and total expenses for 2007 were $50,736.  On 

cross-examination the appellant was questioned about the listed 



expenses for “appliance reserves” and “labor.”  The appellant did not 

provide any supporting documentation for these expenses.  

Furthermore, the appellant did not provide a capitalization rate or 

provide any type of valuation analysis.        

     The assessors presented their case-in-chief through the testimony 

of assessor Susan Lemay and the introduction of several exhibits, 

including the requisite jurisdictional documents and a sales-

comparison summary report for four mixed-use buildings in Lowell.  

The assessors' report included the number of retail and residential 

units, and also the sales and assessment information for each of the 

cited properties.  According to the assessors’ report, the subject 

property’s per-square-foot assessment was lower than the per-square-

foot sale price and assessed values of the assessors’ purportedly 

comparable properties.  However, like the appellant, the assessors 

failed to make adjustments to any of the comparable properties’ sale 

prices or assessed values to account for differences between their 

purportedly comparable properties and the subject property. 

     Ms. Lemay testified that the income-capitalization approach was 

also part of valuing the subject property for the fiscal year at 

issue.  Based on her knowledge of the Lowell real estate market and 

income and expenses reported by other properties’ owners, Ms. Lemay 

testified that for the fiscal year at issue commercial rents were 

about $8.50 per square foot and that the rents for three-bedroom 

apartments were approximately $980 per month.  She determined that an 



overall vacancy rate of 10% was appropriate.  With respect to 

operating expenses, Ms. Lemay testified that the commercial component 

was approximately 30% of effective gross income and that the 

residential component was approximately 35% of effective gross 

income.  Finally, Ms. Lemay testified that an overall capitalization 

rate of 11.5% was appropriate. 

     After considering all of the evidence of record offered by both 

parties, the Board found and ruled that the subject property was 

overvalued for fiscal year 2008.  In reaching this decision, the 

Presiding Commissioner gave little weight to both the appellant’s and 

the assessors’ comparable-sales and comparable-assessments analyses.  

The Board found that the appellant failed to establish basic 

comparability between his comparable-sale properties and the subject 

property, noting that five of the six cited properties were multi-

family apartment buildings with no retail space.  The Board further 

found that both parties failed to provide any adjustments to either 

the sales’ prices or assessed values to account for crucial 

differences between the subject property and their purportedly 

comparable properties. Absent such adjustments, the Board found that 

no meaningful comparison of these properties with the subject 

property could be made.  Therefore, the Board found that both 

parties’ comparable-sales and comparable-assessments analyses lacked 

persuasive value. 

     Instead, the Board found that the income-capitalization approach 



was the proper methodology to value the subject property under the 

circumstances.  Given the age and condition of the subject building 

and the credible testimony of Mr. Silvestri, the Board found that the 

first-floor retail rents offered by Mr. Silvestri were appropriate.  

The Board further found that a rent of $965 per month for the 

apartments, which was within the range suggested by the parties, was 

reasonable.  The Board further found that the assessors’ vacancy 

rate, operating expenses and overall capitalization rate were 

credible.  A summary of the Board’s income-capitalization approach is 

contained in the following table. 

  

  

  

  

  

  



Projected Income   Commercial Residential Total 

     Commercial  ($1,000 + 3($660)) * 12 $35,760     

     Residential ($965 * 8) * 12   $92,640   

Total Projected Income       $128,400 

Vacancy Rate 10%  -3,576  -9,264 -$12,840 

Effective Gross Income   $32,184 $83,376 $115,560 

Operating Expenses         

     Commercial ($32,184 * 30%)  -9,655     

     Residential ($83,376 * 35%)    -29,182 -$38,837 

Net Operating Income         

     Commercial   $22,529     

     Residential     $54,194   

  Total       $76,723 

Overall Capitalization 

Rate 
        

11.50% 

Fair cash value       $667,000 

  

   

     Based on the evidence presented, the Board found that the subject 

property’s fair cash value for the fiscal year at issue was $667,000 

and that the subject property was overvalued by $59,800.  After 

allocating the fair cash value and values abated in the same manner 



as the assessments -- 40% commercial and 60% residential -- the Board 

granted a total abatement of $889.11.    

  

OPINION 

Assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer will agree if both of them 

are fully informed and under no compulsion.  Boston Gas Co. v. 

Assessors of Boston, 334 Mass. 549, 566 (1956).   

An assessment is presumed valid unless the taxpayer sustains his 

burden of proving otherwise.  Schlaiker v. Board of Assessors of 

Great Barrington, 365 Mass. 243, 245 (1974).  Accordingly, the burden 

of proof is upon the appellant to make out his right as a matter of 

law to an abatement of the tax.  Id. In appeals before this Board, a 

taxpayer “‛may present persuasive evidence of overvaluation either by 

exposing flaws or errors in the assessors’ method of valuation, or by 

introducing affirmative evidence of value which undermines the 

assessors’ valuation.’” General Electric Co. v. Assessors of Lynn, 

393 Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 

389 Mass. 848, 855 (1983)). 

     Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date generally contain probative 

evidence for determining the value of the property at issue. Graham 

v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 



2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), 

aff’d, 73 Mass. App. Ct. 1107 (2008).  In addition, evidence of 

comparable assessments may also be used to determine a property's 

fair cash value. "At any hearing relative to the assessed fair cash 

valuation . . . of property, evidence as to the fair cash valuation . 

. . at which assessors have assessed other property of a comparable 

nature . . . shall be admissible."  G.L. c. 58A, § 12B.  

     Properties are “comparable” to the subject property when they share 

“fundamental similarities” with the subject property.  Lattuca v. 

Robsham, 442 Mass. 205, 216 (2004).  The appellant bears the burden 

of “establishing the comparability of . . . properties [used for 

comparison] to the subject property.”  Fleet Bank of Mass. v. 

Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-

546, 554. Accord New Boston Garden Corp. v. Assessors of Boston, 383 

Mass. 456, 470 (1981). 

     Purportedly comparable properties used in a comparable-sales or 

comparable-assessments analysis must be adjusted for differences with 

the subject property. See Graham, Mass. ATB Findings of Fact and 

Reports at 2007-402 ("The assessments in a comparable assessment 

analysis, like the sale prices in a comparable sales analysis, must 

[] be adjusted to account for differences with the subject."). 

 Without appropriate adjustments the values assigned to the 

purportedly comparable properties do not provide reliable indicators 

of the subject property's fair cash value.  Lupacchino v. Assessors 



of Southborough, Mass. ATB Findings of Fact and Reports 2008-1253, 

1269.   

     In the present appeal, the Board found that the appellant failed to 

establish basic comparability between his purportedly comparable-sale 

properties and the subject property, noting that the majority of the 

chosen properties were multi-family apartment buildings with no 

retail space.  The Board further found that both parties failed to 

make any adjustments for differences between their comparable-sales 

and comparable-assessments properties and the subject property.  The 

Board found that without the necessary adjustments to compensate for 

any differences between the purportedly comparable properties and the 

subject property that would affect fair market value, the parties’ 

comparable-sales and comparable-assessments analyses were flawed and 

thus lacked probative value. 

 “The board is not required to adopt any particular method of 

valuation,” Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 

447, 449 (19896), but the income-capitalization method “is frequently 

applied to income-producing property.”  Taunton Redevelopment 

Associates v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  Under 

the income-capitalization approach, valuation is determined by 

dividing net-operating income by a capitalization rate.  Board of 

Assessors of Brookline v. Buehler, 396 Mass. 520, 522-23 (1986).  

Net-operating income is obtained by subtracting expenses from gross 

income.  Id. at 523.  The income stream used must reflect the 



property’s earning capacity or market rental value.  Pepsi-Cola 

Bottling Co., 397 Mass. at 451.  Using actual income figures may be 

acceptable, as long as they reflect the market for the particular 

type of property involved.  See id. at 449; see also Carye v. 

Assessors of Chelmsford, 394 Mass. 1001 (1985) (affirming the Board’s 

use of actual rents for valuation because there was substantial 

evidence in the record to support the Board’s conclusion that actual 

rents were an adequate measure of the earning capacity of the real 

estate at issue in that appeal).    

After accounting for vacancy and collection losses, the net-

operating income is obtained by deducting the landlord’s appropriate 

expenses.  General Electric Co., 393 Mass. at 609.  The expenses 

should reflect the market.  Id.  The capitalization rate should 

consider the return necessary to attract investment capital.  Taunton 

Redev. Assoc., 393 Mass. at 295.   

In reaching its opinion of fair cash value in this appeal, the 

Board was not required to believe the testimony of any particular 

witness or to adopt any particular method of valuation that an expert 

witness suggested.  Rather, the Board could accept those portions of 

the evidence that the Board determined had more convincing weight.  

Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 

679, 683 (1982); New Boston Garden Corp., 383 Mass. at 473; 

New England Oyster House, Inc., 362 Mass. at 702.  “The credibility 

of witnesses, the weight of evidence, and inferences to be drawn from 



the evidence are matters for the board.”   Cummington School of the 

Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).   

In reaching its decision, the Board was not limited to the 

appellant’s evidence of overvaluation.  Instead, the Board’s 

determination “must be made ‘upon consideration of the entire 

record.’”  New Boston Garden Corp., 383 Mass. at 466 (quoting Cohen 

v. Board of Registration in Pharmacy, 350 Mass. 246, 253 (1966).  The 

Board was entitled to rely on all of the evidence, and not just that 

presented by the appellant, to determine whether there is 

overvaluation.  Haynes v. Assessors of Middleton, Mass. ATB Findings 

of Fact and Reports 2011-143, 183 (citing General Electric Co., 393 

Mass. at 600); see also Boston Edison Co. v. Assessors of Watertown, 

387 Mass. 298, 302 (1982) ("The board's decision must be supported by 

substantial evidence considering the entire record before the 

board."). 

The Board need not specify the exact manner in which it arrived 

at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 

106, 110 (1971).  The fair cash value of property cannot be proven 

with “mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment.”  Assessors of Quincy v. Boston 

Consolidated Gas Co., 309 Mass. 60, 72.  In evaluating the evidence 

before it, the Board selected among the various elements of value and 

formed its own independent judgment of fair cash value.  General 

Electric Co., 393 Mass. at 605; North American Philips Lighting Corp. 

v. Assessors of Lynn, 392 Mass. 296, 300 (1984).  



The Board applied these principles in reaching its conclusion 

that the subject property was overvalued for the fiscal year at 

issue. Accordingly, the Board issued a decision for the appellant and 

granted an abatement in the amount of $889.11. 

  

         APPELLATE TAX BOARD 

  

By: __________________________________      

       Thomas W. Hammond, Jr., Chairman 

  

  

A true copy, 

  

Attest: ___________________________ 

        Clerk of the Board 
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     These are appeals filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Mattapoisett (“assessors” or 

“appellee”) to abate taxes on certain real estate owned by and 

assessed to Stephen L. & Mary E. Kelleher (“appellants”) under G.L. 

c. 59, §§ 11 and 38, for fiscal years 2008 and 2009 (“fiscal years at 

issue”).   

     Commissioner Rose (“Presiding Commissioner”) heard these appeals 

under G.L. c. 58A, § 1A and 831 CMR 1.20, and issued a single-member 

decision for the appellee in docket number F295170 as well as single-

member decisions for the appellants in docket numbers F303851, 

F295239 and F303850. 

     These findings of fact and report are made pursuant to requests by 

the appellants and the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32. 

  

     Mary E. Kelleher, pro se, for the appellants. 

     Robert Cole, assessor, for the appellee. 

FINDINGS OF FACT AND REPORT 



On the basis of the testimony and exhibits offered into evidence 

at the hearing of these appeals, the Presiding Commissioner made the 

following findings of fact.  

On January 1, 2007, and January 1, 2008, the relevant assessment 

dates for the fiscal years at issue, the appellants were the assessed 

owners of two contiguous parcels of real estate located at 2 

Reservation Road and 4 Reservation Road in Mattapoisett (together, 

“subject properties”). The relevant assessment information for the 

subject properties is reflected in the following table. 

Docket  

Number 

  

Fiscal 

Year 
  

 Address 

  

Assessment 

Tax Rate 

/$1,000 

Tax 

Assessed[1] 

F295170 2008 2 Reservation Rd. $244,500 $9.80 $2,410.26 

F295239 2008 4 Reservation Rd. $372,400 $9.80 $3,676.22 

F303851 2009 2 Reservation Rd. $282,000 $9.48 $2,690.61 

F303850 2009 4 Reservation Rd. $502,900 $9.48 $4,805.68 

  

     The pertinent jurisdictional information is reflected in the 

following table. 

Docket 

Number 

Fiscal 

Year 
  

Address 

Abatement 

Application 

Filed 

Date of 

Denial 

Petition to 

Board 

F295170  2008 2 Reservation Rd. 1/22/2008 3/3/2008 5/22/2008 

F295239  2008 4 Reservation Rd. 1/25/2008 4/25/2008 5/23/2008 

F303851  2009 2 Reservation Rd. 1/26/2009  4/26/2009[2] 7/17/2009 



F303850  2009 4 Reservation Rd. 1/26/2009 4/26/2009 7/17/2009 

  

On the basis of these facts, the Presiding Commissioner found that 

the Board had jurisdiction to hear and decide these appeals. 

     The property at 2 Reservation Road consists of a 6,487-square-foot 

parcel of real estate improved with a single-family, ranch-style 

dwelling with a finished living area of 796 square feet.  The subject 

dwelling was built in 1935 and has a total of four rooms, including 

two bedrooms as well as one full bathroom.  The dwelling has a new 

roof and windows, and the interior is in average condition.  There is 

off-street parking for one car.     

The property at 4 Reservation Road consists of a 14,129-square-

foot parcel improved with a two-story, conventional-style dwelling.  

The dwelling has a total of seven rooms, including three bedrooms and 

also one full bathroom and one half bathroom, with a finished living 

area of 1,663 square feet.     

For fiscal year 2008, the assessors placed the subject 

properties in “neighborhood 6,” and for fiscal year 2009 the subject 

properties were reclassified as “neighborhood 9,” which carried a 

higher neighborhood adjustment factor.  

     The appellants presented their case primarily through the testimony 

of Mary E. Kelleher and the introduction of several exhibits 

including maps of Mattapoisett, photographs, a listing of the 

Mattapoisett neighborhood codes, copies of correspondence between the 



appellants and the assessors, and property record cards. 

Ms. Kelleher testified that 2 Reservation Road abuts a small 

vacant lot, which is sited on the corner of Reservation Road and 

State Route 6.  According to Ms. Kelleher, this direct exposure to 

State Route 6, a main thoroughfare characterized by high levels of 

traffic, diminished the value of 2 Reservation Road. Ms. Kelleher 

further testified that both 2 and 4 Reservation Road were negatively 

impacted by a golf course maintenance area located to the rear of the 

subject properties, which is used to store sand, dirt and commercial 

equipment. Ms. Kelleher asserted that these conditions precluded 

placement of the subject properties in neighborhood 9 for fiscal year 

2009 and supported the conclusion that the properties’ assessed 

values were excessive.      

Finally, Ms. Kelleher testified that the dwelling at 

4 Reservation Road had been mischaracterized by the assessors, and 

that mistakes were evident on the property’s property record cards. 

The errors included overstatement of the dwelling’s total finished 

living area and inclusion of an unfinished garage addition in the 

property’s assessed value.   

The assessors presented their case-in-chief through the 

testimony of assessor Robert Cole and Donald Fleming, Chairman of the 

assessors, as well as the introduction of several exhibits including 

jurisdictional documentation and property record cards. At the 

hearing of these appeals, the assessors conceded that there had been 



mistakes relating to the dwelling at 4 Reservation Road which 

resulted in overvaluation of the property.   

     After considering all of the evidence, the Presiding Commissioner 

found that the appellants failed to meet their burden of proving that 

2 Reservation Road was overvalued for fiscal year 2008. While 

proximity to a heavily travelled road may affect a property’s value, 

the appellants did not demonstrate how such proximity supported their 

argument that the assessed value of 2 Reservation Road was excessive. 

Similarly, the appellants did not establish to what degree, if any, 

the maintenance area bordering the property diminished the value of 2 

Reservation Road and justified a reduction in the property’s assessed 

value.  

The Presiding Commissioner also found, however, that the 

increase in the property’s assessed value from fiscal year 2008 to 

fiscal year 2009 was not warranted. In particular, the Presiding 

Commissioner found credible the appellants’ argument that based on 

the location of 2 Reservation Road, the reclassification of the 

property’s neighborhood and the substantial increase in its assessed 

value for fiscal year 2009 were not justified. In reaching this 

conclusion, the Presiding Commissioner considered the assessors’ 

failure to rebut the appellants’ arguments. For these reasons, and 

having taken into account the totality of the evidence, the Presiding 

Commissioner found that the fair cash value of 2 Reservation Road for 

fiscal year 2009 was $244,500.   



     With regard to 4 Reservation Road, the Presiding Commissioner did 

not afford the same weight to the appellants’ argument that the 

property’s neighborhood reclassification was not justified. The 

Presiding Commissioner noted that 4 Reservation Road is more removed 

from Route 6 than 2 Reservation Road and is shielded by trees and 

other vegetation as well as neighboring dwellings. Further, as with 2 

Reservation Road, the Presiding Commissioner found that the 

appellants did not establish to what degree, if any, the maintenance 

area bordering 4 Reservation Road diminished the value of the 

property. The Presiding Commissioner, however, agreed with the 

appellants and the assessors and found that mistakes had been made in 

arriving at the property’s assessed value for each of the fiscal 

years at issue. Relying in large measure on the parties’ similar 

conclusions relating to the value of the subject dwelling, the 

Presiding Commissioner found that the property’s fair cash value for 

fiscal years 2008 and 2009 was $324,700 and $417,300, respectively.   

     Accordingly, the Presiding Commissioner issued a single-member 

decision for the appellee in docket number F295170 and single-member 

decisions for the appellants in docket numbers F303851, F295239 and 

F303850, granting abatements of $359.06, $472.14 and $819.60, 

respectively.[3]  

  

OPINION 

The assessors are required to assess real estate at its fair 



cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

The appellants have the burden of proving that the property has 

a lower value than that assessed. “‛The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to 

‛presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).   

In appeals before the Board, taxpayers “‛may present persuasive 

evidence of overvaluation either by exposing flaws or errors in the 

assessors’ method of valuation, or by introducing affirmative 

evidence of value which undermines the assessors’ valuation.’” 

General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors 

of Holliston, 389 Mass. 848, 855 (1983)). 

“In reaching [his] opinion of fair cash value in these appeals, 

the [Presiding Commissioner] was not required to believe the 

testimony of any particular witness or to adopt any particular method 

of valuation . . .  .  Rather, the [Presiding Commissioner] could 



accept those portions of the evidence that the [he] determined had 

more convincing weight.”  Foxboro Associates v. Board of Assessors of 

Foxborough, 385 Mass. 679, 683 (1982); New Boston Garden Corp., 383 

Mass. 456, 473 (1981); Assessors of Lynnfield v. New England Oyster 

House, Inc., 362 Mass. 696, 701-02 (1972).  The Presiding 

Commissioner need not specify the exact manner in which he arrived at 

his valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 196, 

110 (1971).  The fair cash value of property cannot be proven with 

“mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment.”  Assessors of Quincy v. Boston 

Consol. Gas Co., 309 Mass. 60, 72 (1941).  “The credibility of 

witnesses, the weight of evidence, the inferences to be drawn from 

the evidence are matters for the [Presiding Commissioner].” 

 Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 

Mass. 597, 605 (1977). 

On the basis of all the evidence, the Presiding Commissioner 

found and ruled that the appellants failed to sustain their burden of 

proving that 2 Reservation Road was overvalued for fiscal year 2008. 

While 2 Reservation Road was in close proximity to Route 6, a heavily 

travelled road, the appellants failed to demonstrate how such 

proximity supported their argument of overvaluation. Similarly, the 

appellants did not establish how the maintenance area bordering the 

property justified a reduction in the property’s assessed value.  

Regarding fiscal year 2009, however, the Presiding Commissioner found 

credible the appellants’ unrebutted argument that the 



reclassification of the property’s neighborhood and the substantial 

increase in its assessed value were not justified.  

The Presiding Commissioner also found that the appellants had 

exposed errors in the assessors’ valuation method as it related to 4 

Reservation Road. Although he afforded minimal weight to the 

appellants’ arguments concerning neighborhood reclassification and 

the effect of the neighboring maintenance property, the Presiding 

Commissioner found that the assessors had made mistakes in arriving 

at the property’s assessed value for each of the fiscal years at 

issue. Relying in large measure on the parties’ similar conclusions 

relating to the corrected value of the property’s dwelling, the 

Presiding Commissioner found that 4 Reservation Road had been 

overvalued for both fiscal years 2008 and 2009. 

Accordingly, the Presiding Commissioner issued a single-member 

decision for the appellee in docket number F295170, and single-member 

decisions for the appellants in docket numbers F303851, F295239 and 

F303850, granting abatements of $359.06, $472.14 and $819.60, 

respectively.  

  

     APPELLATE TAX BOARD 

  

                    

By:                    ______   __ 

                                James D. Rose, Commissioner 

  



  

  

A true copy, 

  

Attest:  __________         _____ 

            Clerk of the Board 

  

 
 

[1] The tax assessed includes a Community Preservation Act (“CPA”) surcharge.

[2] Without prior action, the assessors issued two notices dated 

April 27, 2009, indicating that the appellants’ abatement 

applications were deemed denied that same date. However, pursuant to 

G.L. c. 58A, § 6 and G.L. c. 59, § 64, absent action by assessors, an 

abatement application is deemed denied three months from its filing 

date. Given that the appellants’ fiscal year 2009 abatement 

applications were filed on January 26, 2009, the applications were 

deemed denied on April 26, 2009.

[3] The abatement amounts include the CPA surcharge.
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ELISA KOPPELMAN                 v.         BOARD OF ASSESSORS OF 

  THE CITY OF AMESBURY 

Docket No. 

F314355                    

    Promulgated: 

                                          October 2, 
2012 

  

  
This is an appeal under the formal procedure, pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

Board of Assessors of the City of Amesbury (the “appellee” or the 

“assessors”) to abate taxes on condominium unit number four, which is 



located at 206 Main Street in Amesbury (the “subject unit”) and is 

owned by and assessed to Elisa Koppelman (the “appellant”) under G.L. 

c. 59, §§ 11 and 38, for fiscal year 2011. 

Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Rose, and Chmielinski joined him in the 

revised decision for the appellant.  The revised decision is 

promulgated simultaneously herewith.   

These findings of fact and report are made pursuant to a request 

by the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32. 



Elisa Koppelman and Nicholas Cracknell, pro se, for the 

appellant. 

Mary T. Marino, Chief Assessor, for the appellee. 

  

FINDINGS OF FACT AND REPORT 

     The essential facts in this appeal are not in dispute.  The parties 

do contest, however, the effects and extent of certain affordable 

housing restrictions and concomitant mortgage-interest benefits on 

the fair cash value of the subject unit.  The appellant asserts that 

the assessed value attributed to the subject unit is excessive 

because it does not account for the negative impact on value caused 

by the affordable housing restrictions.  The assessors maintain that 

the subject unit’s assessed value is appropriate because the 

restrictions do not specifically establish a maximum sale price.   

At the hearing of this appeal, both the appellant and her 

spouse, Nicholas Cracknell, testified and introduced seven exhibits.  

The exhibits include: (1) a chart entitled – “an affordable housing 

unit”; (2) a chart entitled - “determining fair market value for an 

affordable housing unit”; (3) a letter from the Department of Revenue 

(“DOR”), Division of Local Services; (4) a DOR publication; (5) a 

comparison of “restricted fair market rate value and assessed value”; 

(6) 70% Annual Median Family Income (“AMI”) purchase price limits; 

and (7) 80% AMI purchase price limits.   

Mary Marino, Amesbury’s Chief Assessor, testified for the 

assessors.  The assessors introduced into evidence: (1) the requisite 

jurisdictional documents; (2) the subject unit’s property record 



card; (3) a letter dated January 12, 2012, addressed to Ms. Marino, 

from the Director of Amesbury’s Housing Rehabilitation Program; and 

(4) a chart depicting a “total assessed value savings of $171,360” 

over a twenty-year period assuming the “[initial] value of the 

[subject unit’s] deed restriction” equates with the $22,400 principal 

amount of the appellant’s no-interest loan (the “subject loan”) and 

then decreases by 5% each year.  This chart also contains an “example 

home loan” which shows a hypothetical interest savings of $13,079 for 

the subject loan amortized over its twenty-year loan term at five-

percent simple interest.   Copies of the Rent Regulatory Agreement 

and the Affordable Housing Restriction instrument with the registry 

recording stamp affixed were included in the attachments to the 

Application for Abatement and Petition, which are part of the 

jurisdictional documents.      

Based on this record, the Appellate Tax Board (the “Board”) made 

the following findings of fact. 

     On January 1, 2010, the valuation and assessment date for fiscal 

year 2011, the fiscal year at issue in this appeal, the appellant was 

the assessed owner of the subject unit.  For assessing purposes, the 

subject unit is identified on map 65 as unit 30B.  The subject unit 

is part of a four-unit condominium-conversion project that includes 

two parcels and two buildings and was completed in 2006. 

For fiscal year 2011, the assessors valued the subject unit at 

$227,300 and assessed a tax thereon, at the rate of $18.46 per 



thousand, in the amount of $4,195.96.  Amesbury’s Treasurer/Collector 

mailed the fiscal year 2011 real estate tax bills on December 31, 

2010.  The appellant timely paid the tax without incurring interest. 

    

In accordance with G.L. c. 59, § 59, the appellant timely filed an 

Application for Abatement on February 1, 2011.  In her application, 

the appellant sought an abatement claiming that the subject unit was 

overvalued because the assessors had valued it as a market-rate unit 

instead of as an affordable-housing unit. On April 14, 2011, the 

assessors denied the appellant’s request for abatement, and on July 

14, 2011, the appellant seasonably appealed the denial to the Board.  

On this basis, the Board found and ruled that it had jurisdiction 

over this appeal. 

The three-story subject unit contains 1,397 square feet of 

living space along with a total of five rooms, including two 

bedrooms, as well as one full bathroom and one half bathroom.  

According to the subject unit’s property record card, the kitchen is 

“above standard,” and the bathrooms are “modern.”  The floors are 

either hardwood or ceramic tile.  The subject unit is heated by a 

forced-hot-air system fueled by gas and is cooled by a central air-

conditioning system.  For amenities, the subject unit has a 380-

square-foot garage, two additional parking spaces, a deck, and access 

to and use of a large fenced-in yard. 

When the appellant purchased the subject unit in 2006 for 

$130,000, it consisted of approximately 800 square feet of living 



space that included only one bedroom.  In 2007, the appellant 

obtained no-interest financing, in the principal amount of $22,400, 

through the Amesbury Housing Rehabilitation Program and converted the 

subject unit into a two-bedroom apartment by finishing the attic.  As 

a condition for the favorable financing, the appellant executed with 

Amesbury a Rent Regulatory Agreement and an Affordable Housing 

Restriction instrument.  The Rent Regulatory Agreement requires an 

income-eligible renter and restricts the initial “maximum allowable 

rent” after a $180.00 utility allowance to $1,028.00 per month with 

highly regulated and limited rent increases.  While the Affordable 

Housing Restriction instrument does not contain an actual monetary 

limit on the sale price of the subject unit during the restricted 

period or a right-of-first-refusal constraint, it nonetheless 

provides that “the [subject unit] shall be marketed as Affordable 

Housing for purchase exclusively by Families . . . whose annual 

incomes are eighty percent (80%) or less of the median income for the 

Area (“Low Income Families”) based on family size as determined by 

HUD.”[1]  These restrictions and limitations as well as others 

contained in the Affordable Housing Restriction instrument are duly 

recorded deed restrictions that run with the subject unit, thereby 

binding the appellant and any subsequent purchasers until March 20, 

2027 regardless of whether the financing through Amesbury is 

prepaid.   

The January 17, 2012 letter from the Director of the Amesbury 

Housing Rehabilitation Program to Ms. Marino contains the Director’s 



understanding of the gist of the Affordable Housing Restriction 

instrument.  Her letter provides, in pertinent part, that:  

The Affordable Housing Restriction insures that a property 

receiving housing rehabilitation assistance will be 

retained as affordable rental housing for occupancy by low 

and very low-income families by restricting the amount of 

rent charged for the rental unit, and the income of the 

tenants who will rent the unit.  The Affordability 

Restriction encumbers the property and not the property 

owner, and continues in force for its stated term 

regardless of repayment of the Housing Program Assistance 

Loan.   

  
The letter, however, goes on to provide that: 

  
The recorded Affordable Housing Restriction does not 

require the property to be sold as an affordable Housing 

Ownership Unit, however, the affordable rental restriction 

would continue at point of property transfer until the 

stated term has been satisfied.  There is no established 

maximum sales price restriction set by the DHCD.[2] 

  
As explained in greater detail, infra, the Board found that this 

latter interpretation, which forms the basis of the assessors’ 

assertion that the subject unit could be sold at a market-based value 

without regard to any affordable housing restrictions, is a 

distinction without a practical difference from restrictions which 

literally contain a maximum-sale-price provision.  Moreover, the 

Board found that the Director’s interpretation was faulty.  

Furthermore, because the Director of Amesbury’s Rehabilitation 

Program did not appear and testify at the hearing of this appeal and 

was therefore not available for cross-examination by the appellant or 

for questioning by the Board and because the provisions of the 

Affordable Housing Restriction instrument which the Director 



interpreted in her letter were part of the record before the Board, 

the Board gave no weight to the Director’s interpretations.[3]   

The Board found that the Rent Regulatory Agreement not only 

limits the initial maximum allowable rent to $1,028.00 with highly 

regulated and limited rental increases but it also requires the 

subject unit to be rented to “tenants holding Section 8 Existing 

Housing Certificates, Chapter 707 Certificates, or other recognized 

housing voucher certificate[s].”   These rent limitations or 

restrictions run “for a period of twenty years” – until March 20, 

2027.   

The Affordable Housing Restriction instrument specifically 

states that “[it] regulat[es] and restrict[s] the use, occupancy and 

transfer of the [subject unit]; and that “the [subject unit] shall be 

used as the location for an affordable housing unit” and “shall be 

marketed as Affordable Housing for purchase exclusively by [income-

eligible] Families.”  Furthermore, the covenants, restrictions and 

limitations in the Affordable Housing Restriction instrument “shall 

be and are covenants that run with the [subject unit]” and “shall 

bind [the appellant] and [her] successors and assigns [until March 

20, 2027].”  This instrument is recorded at the appropriate registry 

of deeds.  On this basis, the Board found that the plain language in 

the provisions contained in the Rent Regulatory Agreement and 

Affordable Housing Restriction instrument serve to limit the universe 

of both potential renters and buyers of the subject unit, for the 

remaining term of the subject loan regardless of prepayment, to those 



who are income-eligible.     

The Board further found that, even if it adopted the Director of 

Amesbury’s Housing Rehabilitation Program’s more limited 

interpretations of the provisions of the Affordable Housing 

Restriction instrument –- those interpretations being that the 

subject unit does not have to be sold as an affordable housing unit 

and does not have a maximum sales price -- they would not change the 

effect of the Board’s finding here.  The Board concluded that because 

of the rent restrictions alone there are essentially only two classes 

of potential buyers for the subject unit: (1) a buyer/landlord who 

would only pay an amount that was largely financially consistent with 

the subject unit’s long-term restricted earning capacity and (2) a 

buyer/occupant who would have to be an income-eligible occupant.  

Therefore, assuming, arguendo, that the Affordable Housing 

Restriction instrument only limits the rent but not the sale price, 

the Board still found that, under the circumstances here, the effect 

of the long-term limited rental income alone served to similarly 

limit the sale price for the fiscal year at issue. 

Moreover, the Board found that the appellant’s evidence amply 

demonstrated, by using Massachusetts Department of Housing and 

Community Development Purchase Price Limits Schedules coupled with 

reasonable assumptions regarding mortgage-interest and tax rates, a 

mortgage term, certain expenses, and target household size, that the 

indicated maximum sales price for the subject unit as of the relevant 

valuation and assessment date was approximately $180,000.  The 



assessors did not directly contest this methodology.  The following 

tables essentially reproduce the appellant’s exhibit 7 -- the “80% 

AMI – 3 Person Household” schedule. 

Purchase Price Limits 

Housing Costs: 

Maximum Sales Price $180,000 

Down Payment (5%) $9,000 

Mortgage $171,000 

Interest Rate 4.50% 

Amortization 30 years 

Monthly P&I Payments $866.43 

Tax Rate $17.77 

Monthly Property Tax $267 

Hazard Insurance $60 

PMI $111 

Condo/HOA fees (if applicable) $150 

Monthly Housing Cost $1,454 

Necessary Income $58,165 

  

Household Income: 

  

Number of Bedrooms 2 

Sample Household Size 3 



80% AMI/”Low-Income” Limit $58,000 

Target Housing Cost (80% AMI) $1,450 

10% Window $50,750 

Target Housing Cost (70%) AMI $1,269 

  

The Board found, however, that this indicated maximum sales 

price, while relevant, underestimated the subject unit’s fair cash 

value for the fiscal year at issue because it ignored certain 

benefits accruing to the appellant, such as mortgage-interest 

savings, and those benefits accruing to any owner, such as the 

steadily declining term of the restrictions.  In making this finding, 

the Board recognized, however, that while the mortgage-interest 

savings might well be intangible in nature,[4]  their inclusion in 

the valuation determination was necessary to provide a more complete 

financial picture of the affordable-housing property.  Accordingly, 

and as explained more fully in the Opinion below, the Board 

determined that $185,000 more accurately reflected the fair cash 

value of the subject unit for assessment purposes for the fiscal year 

at issue after taking into consideration not only the restrictions 

and limitations but also the benefits associated with the subject 

loan, the Rent Regulatory Agreement, and the Affordable Housing 

Restriction instrument.   

The Board, therefore, reduced the assessment by $42,300, decided 

this appeal for the appellant, and granted a tax abatement in the 



amount of $780.86. 

  

OPINION 

         The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer will agree if both of them 

are fully informed and under no compulsion.  Boston Gas Co. v. 

Assessors of Boston, 334 Mass. 549, 566 (1956).  “The ‘fair cash 

value’ standard established by G.L. c. 59, § 38 cannot be varied by 

public officers or by agreement of the parties, but must be adhered 

to rigidly.”  Hampton Associates v. Assessors of Northhampton, Mass. 

ATB Findings of Fact and Reports 1998-770, 787 (citing Carr v. 

Assessors of Springfield, 339 Mass. 89, 91 (1959) and Waltham Watch 

and Clock Co., 272 Mass. 396, 412 (1930)), aff’d, 52 Mass. App. Ct. 

110 (2001).  In determining the fair cash value of a property, the 

purposes for which it is adapted are relevant considerations.  Boston 

Gas Co., 334 Mass. at 566.   

While neither the General Court, in the form of legislation, nor 

the Department of Revenue, in the form of regulations or other 

official pronouncements, have addressed how to value real estate 

encumbered with deed, lease, or other contractual restrictions for 

assessment purposes, the case law has provided some guidance in this 

regard.  Essentially, restrictions affecting the use of the property 

should be considered when valuing real estate for assessment 



purposes.  See, e.g., Lodge v. Swampscott, 216 Mass. 260, 263 

(1913)(holding that a deed restriction prohibiting building any 

structure on the land reduced its fair cash value); Parkinson v. 

Assessors of Medfield, 398 Mass. 112, 115-16 (1986)(holding that the 

effect of a conservation restriction must be taken into account in 

determining the fair cash value of property); Mashpee Wampanoag 

Indian Tribal Council, Inc. v. Assessors of Mashpee, 379 Mass. 420, 

422 (1980)(holding that “the existence of restrictions on the use of 

property may reduce its value below that which would be appropriate 

in the absence of such restrictions.”).  Conversely, private 

contracts affecting the income or return that a particular owner may 

derive from real estate should not be considered.  See, e.g., Donovan 

v. Haverhill, 247 Mass. 69, 72 (1923)(holding that a long-term, 

disadvantageous lease does not constitute an encumbrance that 

diminishes the property’s value for tax-assessment purposes); Pepsi-

Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 450 

(1986)(holding that property should be valued as though it were not 

“encumbered by an uneconomic lease”).  Cf. Sisk v. Assessors of 

Essex, 426 Mass. 651, 654-55 (1998)(holding that “a proper valuation 

of the taxpayers’ real property requires the assessors to consider 

the value of the entire estate unencumbered by [town-imposed 

restrictions] in the lease”).     

An exception to this latter rule –- the exception being that 

governmental policies or actions that regulate the return a property 

can produce and also promote an important public interest must be 



taken into account in valuing real estate.  See, e.g., Assessors of 

Weymouth v. Tammy Brook Co., 368 Mass. 810 (1975)(rescript 

opinion)(holding that in valuing real estate for assessment purposes, 

it was appropriate to consider Federal restrictions on the income 

that could be realized from a project); Community Development Co. of 

Gardner v. Assessors of Gardner, 377 Mass. 351, 356 (1979)(holding 

that the rent restrictions placed by federal regulations on the rent 

the company could receive from the housing project had to be taken 

into account in valuing the property).   Accordingly, this Board has 

ruled in several relatively recent appeals that when determining fair 

cash value, the unique status of governmentally regulated affordable-

housing units, and the restrictions and benefits attendant thereto, 

must be considered.  See Hampton Associates, Mass. ATB Findings of 

Fact and Reports at 1998-790 (“Thus, Massachusetts considers 

contributions of rental subsidies, accelerated depreciation and 

special financing as well as restrictions imposed on properties as 

affecting the overall values of such properties.”).  See also 

Trueheart v. Assessors of Montague, Mass. ATB Findings of Fact and 

Reports 1999-158, 170 (ruling that “deed restrictions must be 

considered in arriving at the fair cash value of the subject 

properties” because “[a] willing, informed buyer . . . is presumed to 

know that . . . he or she will be limited to a maximum resale price 

based on the discount rate applicable to the property”).[5]  

The Board found in this appeal that the provisions contained in 

the Rent Regulatory Agreement and the Affordable Housing Restriction 



instrument serve to limit the universe of potential renters and 

buyers of the subject unit to those who are income-eligible.  The 

Board also found and ruled that the appellant’s voluntary 

participation in the government-sponsored affordable housing program 

is not controlling here.  See generally Hampton Associates, Mass. ATB 

Findings of Fact and Reports at 1998-770; cf. Parkinson, 398 Mass. 

112 (holding that the effect of a voluntary conservation restriction 

must be taken into account in determining the fair cash value of 

property).  As a result, the Board further found that by using 

Massachusetts Department of Housing and Community Development 

Purchase Price Limits Schedules coupled with reasonable assumptions 

regarding mortgage-interest and tax rates, the mortgage term, certain 

expenses, and target household size, an indicated maximum sales price 

for the subject unit as of the relevant valuation and assessment date 

was approximately $180,000.  The Board additionally found, however, 

that this indicated price, while relevant, underestimated the subject 

unit’s fair cash value for the fiscal year at issue because it 

ignored certain benefits accruing to the appellant, such as mortgage-

interest savings, and those benefits accruing to any owner, such as 

the steadily declining term of the restrictions.  In making this 

finding, the Board recognized that while the mortgage-interest 

savings might well be intangible in nature, their inclusion in the 

valuation determination was necessary to provide a more complete 

financial picture of the affordable-housing property.  The Board 

therefore ruled that the fair-cash-value determination for the 



subject property for the fiscal year at issue must account for all of 

these factors. See Hampton Associates, Mass. ATB Findings of Fact and 

Reports at 1998-791 (finding and ruling that special favorable 

financing as well as restrictions imposed on properties affect their 

overall value).  The “unique status” of affordable housing property 

should not be overlooked when determining its fair cash value for 

assessment purposes.  Community Development Co., 377 Mass. at 354. 

    

          In an appeal before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 598 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)).  Here, the appellant did both.  She not only 

demonstrated that the assessors failed to account for applicable 

affordable housing limitations and restrictions in the subject unit’s 

assessed value for the fiscal year at issue, but she also provided 

the Board with a reasonable mechanism, under the circumstances, for 

appropriately valuing the subject unit.    

         Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization, sales comparison, 

and cost.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 



360, 362 (1978).  “A proper valuation depends on a consideration of 

the myriad factors that should influence a seller and buyer in 

reaching a fair price.”  Montaup Electric Co. v. Assessors of 

Whitman, 390 Mass. 847, 849-50 (1984).  All the factors that 

contribute to a property’s fair cash value must be considered, no 

matter whether they increase or diminish the value.  See 

Massachusetts General Hospital v. Belmont, 233 Mass. 190, 208 (1919); 

Lodge, 216 Mass. at 263.  When valuing property with unusual 

characteristics or subject to special circumstances, variations of 

the three usual valuation methods or even other valuation techniques 

are often useful in determining the fair cash value of the property.  

See, e.g., Boston Edison Co. v. Assessors of Boston, 402 Mass. 1, 17 

(1988)(using a “unit cost per kilowatt hour method[] of valuation” as 

a check); Tennessee Gas Pipeline Co. v. Assessors of Agawam, 428 

Mass. 261, 263 (1998)(“Assessors also may use the unit principal to 

value property of a utility.”); Woburn Services, Inc. v. Assessors of 

Woburn, Mass. ATB Findings of Fact and Reports 1996-565, 574 

(modifying the traditional income-capitalization methodology to 

appropriately account for contamination and stigma); see also Wayland 

Business Center Holdings, Inc. v. Assessors of Wayland, Mass. ATB 

Findings of Fact and Reports 2005-557, 595-97.   

In past analogous appeals, the Board has used modified income-

capitalization approaches to ascertain the value of the property at 

issue.  See, e.g., Hampton Associates, Mass. ATB Findings of Fact and 

Reports at 1998-789-91; Cummins Towers Co. v. Assessors of Boston, 



Mass. ATB Findings of Fact and Reports 1984-291, 305, 308-09; cf. 

Woburn Services, Inc., Mass. ATB Findings of Fact and Reports at 

1996-574-75.    However, given the record here, the Board adopted and 

then adapted the methodology proposed by the appellant, which was 

based on Massachusetts Department of Housing and Community 

Development affordable housing criteria and several reasonable 

assumptions.  The Board found that this approach was a realistic 

methodology to use to value the subject unit for the fiscal year at 

issue under the circumstances.  The Board found that the universe of 

potential buyers was limited by the affordable-housing restrictions 

and that this methodology accounted for those restrictions.   The 

Board found, however, that the value derived from this methodology, 

while relevant, underestimated the subject unit’s fair cash value for 

the fiscal year at issue because it ignored certain benefits accruing 

to the appellant, such as mortgage-interest savings and those 

benefits accruing to any owner, such as the steadily declining term 

of the restrictions.  Accordingly, the Board determined that $185,000 

more accurately reflected the fair cash value of the subject unit for 

assessment purposes for the fiscal year at issue after taking into 

consideration not only the restrictions and limitations but also the 

benefits associated with the subject loan, the Rent Regulatory 

Agreement, and the Affordable Housing Restriction instrument.  

The burden of proof is upon the appellant to make out its right 

as a matter of law to an abatement of the tax.  Schlaiker v. 

Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  The 



appellant must show that the assessed valuation of her property was 

improper  See Foxboro Associates v. Assessors of Foxborough, 385 

Mass. 679, 691 (1982).  The assessment is presumed valid until the 

taxpayer sustains his burden of proving otherwise.  Schlaiker, 365 

Mass. at 245.   

In reaching its opinion of fair cash value, the Board was not 

required to believe the testimony of any particular witness or to 

adopt any particular method of valuation suggested.  Rather, the 

Board can accept those portions of the evidence that the Board 

determined had more convincing weight.  Foxboro Associates, 385 Mass. 

at 683; New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 

456, 473 (1981); Assessors of Lynnfield v. New England Oyster House, 

Inc., 363 Mass. 696, 701-702 (1972).  “The credibility of witnesses, 

the weight of evidence, the inferences to be drawn from the evidence 

are matters for the [B]oard.”  Cummington School of the Arts, Inc. v. 

Assessors of Cummington, 373 Mass. 597, 605 (1977). 

The Board need not specify the exact manner in which it arrived 

at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 

196, (1971).  The fair cash value of property cannot be proven with 

“mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment.”  Assessors of Quincy v. Boston 

Consol. Gas Co., 309 Mass 60, 72 (1941).  An opinion of value “should 

be rounded to reflect the degree of precision . . . associate[d] with 

[it].”  APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE (13th ed. 2008) 



564.  “[I]f the final value estimate is a six-digit number, the 

figure will likely be rounded to the nearest thousand or ten thousand 

dollars.”  Id.       

The Board applied these principles in reaching its determination 

that the appellant met her burden of proving that the assessors 

overvalued the subject unit for the fiscal year at issue.  After 

determining that the fair cash value of the subject unit was 

$185,000, the Board reduced the assessment by $42,300 and granted the 

appellant a tax abatement in the amount of $780.86. 

  

In concluding, the Board suggests that affordable-housing 

valuation might be better suited to a legislative analysis and 

response rather than a case-by-case determination by this Board.  As 

the Supreme Judicial Court observed in Community Development Co., 377 

Mass. at 354-55: “The great dilemma in assessing [affordable housing] 

projects is that the ‘value’ of these projects is inherently 

ambiguous.” (Citation omitted).[6]  

  

The revised decision is promulgated simultaneously with this 

Findings of Fact and Report. 

  

                                  THE APPELLATE TAX BOARD 

  



                              By: _________________________________ 

                                  Thomas W. Hammond., Jr., Chairman 

A true copy, 

  

  

Attest: __________________________ 

               Clerk of the Board 

  

  

 
 

[1] “HUD” is an acronym for United States Department of Housing and 
Urban Development.   

[2] DHCD is apparently an acronym for Massachusetts Department of 
Housing and Community Development.

[3] See Trinidad v. Assessors of Attleboro, Mass. ATB Findings of 

Fact and Reports 2012-900, 907 (“the Presiding Commissioner did not 

give the letter any weight because [the author] did not appear at the 

hearing of this appeal and was not available for voir dire or cross-

examination . . . or for questioning by the Presiding 

Commissioner”)(and the cases cited therein).

[4] According to APPRAISAL INSTITUTE, THE DICTIONARY OF REAL ESTATE APPRAISAL 

148 (4th ed. 2002), “intangible property” is defined as 

“[n]onphysical assets, including but not limited to franchises, 

trademarks, patents, copyrights, goodwill, equities, mineral rights, 

securities, and contracts, as distinguished from physical assets such 

as facilities and equipment.”  “Intangible value” is defined as [a] 

value that cannot be imputed to any part of the physical property, 

e.g., the excess value attributable to a favorable lease or mortgage, 

the value attributable to goodwill.” 

[5] The majority of other jurisdictions that have examined similar issues appear 
to agree with the Board in this regard.  See, e.g., Cottonwood Affordable Hous. v. 

Yavapai Cnty., 205 Ariz. 427, 430 (Ariz. Tax Ct. 2003)(finding that because long-

term restrictions imposed upon rental property by federal regulations have a 

significant impact on the value of the property, a valuation that fails to take the 

deed restrictions into account will not result in a determination of fair market 

value for that property); Deerfield 95 Investor Assoc. v. Town of E. Lyme, No. 

CV96-0538367, 1999 Conn. Super. LEXIS 1747 (Sup. Ct. of Conn, New London, May 26, 

1999)(finding that low-income housing tax credits do have an effect on real estate 

value and should be considered in the determination of the value of the subject 

property); Pine Pointe Hous., L.P. v. Lowndes Cnty. Bd. of Tax Assessors, 254 GA. 

App. 197, 198-99 (2002)(holding that taxing authorities are required to consider 

low-income housing restrictions); Brandon Bay, Ltd. P’ship v. Payette Cnty., 142 

Idaho 681, 684 (2006)(concluding that when assessing low-income housing, it would 

be inequitable to assess the property based upon full market-rental value);  



Greenfield Vill. Apartments, L.P. v. Ada Cnty., 130 Idaho 207, 210-11 

(1997)(holding that property valuation should consider the restricted use of the 

property as low-income and rent-restricted); Kankakee Cnty. Bd. of Review v. Prop. 

Tax Appeal Bd., 131 Ill. 2d 1, 17 (1989)(holding that when valuing a government 

subsidized apartment building, the taxing authority must weigh both the positive 

and negative elements and adjust the actual income figure to accurately reflect the 

property’s true earning capacity); Rainbow Apartments v. Ill. Prop. Tax Appeal Bd., 

326 Ill. App. 3d 1105, 1109 (2001)(holding that the Property Tax Appeal Board 

appropriately considered low-income housing tax credits when determining the fair 

cash value of property); Vill. Hous. Partners II, L.P. v. Wayne Twp. Assessor, 

Cause No. 49T10-0208-TA-103, 2005 Ind. Tax LEXIS 92 (Ind. Tax Ct. December 22, 

2005)(concluding that low-income housing rental restrictions may cause economic 

obsolescence); Pedcor Invs. v. State Bd. of Tax Comm'rs, 715 N.E.2d 432, 436-37 

(Ind. T.C. 1999)(concluding that deed restrictions may constitute economic 

obsolescence depending on the effect of the tax incentives); In re Ottawa House. 

Assn., 27 Kan. App. 2d 1008, 1011 (2000)(holding that taxing authority should have 

considered the effects of low-income housing contract when it valued the property 

for ad valorem tax purposes); Glenridge Dev. v. City of Augusta, 662 A.2d 928, 931 

(Me. 1995)(concluding that the taxing authority should consider the effect of HUD 

regulations restricting selling, raising or lowering rents, or making improvements 

or major repairs without HUD’s approval, among other restrictions governing the 

housing complex); Huron Ridge LP v. Ypsilanti Twp., 275 Mich. App. 23, 32 

(2007)(holding that property tax appraisal methods may take into account the value 

of benefits accruing to owners of properties regulated under federal subsidized 

housing programs); Meadowlanes v. Holland, 437 Mich. 473, 495 (1991)(holding that 

interest subsidy payments made by the government in return for the rent 

restrictions affect the selling price of the property and should have been 

considered in the property’s valuation); Rebelwood Ltd. v. Hinds Cnty., 544 So. 2d 

1356, 1364-65 (Miss. 1989)(holding that because the benefits of participating in a 

federal low-income housing program affect the value of the property in the open 

market, they must sensibly be considered in assessing the value); Kalispell Assocs. 

Ltd. P’ship v. Mont. Dep’t of Revenue, Cause No. ADV 96-747, 1997 Mont. Dist. LEXIS 

118 (Mont. 1st Jud. Dist. Ct. July 22, 1997)(concluding that consideration of low-

income housing use restrictions when determining market value would be consistent 

with Montana precedent); Steele v. Town of Allenstown, 124 N.H. 487, 491-92 

(1984)(holding that federally subsidized housing should be valued as such and not 

as non-subsidized housing); Penns Grove Garden Ltd. v. Penns Grove Borough, 18 N.J. 

Tax 253, 263-65 (1999)(concluding that governmental contract rent and actual 

management fee should be used in determining valuation); Bayridge Assocs. Ltd. 

P'ship v. Dep't of Revenue, 321 Or. 21, 31-32 (1995)(concluding that participation 

in a federal low-income housing tax-credit program is a governmental restriction as 

to use and must be considered in valuing property); In re Appeal of Johnstown 

Assocs., 494 Pa. 433, 439 (1981)(finding that rent and sale restrictions are 

factors unique to subsidized property and clearly relevant to the question of 

value); Church St. Assocs. v. Cnty. of Clinton, 959 A.2d 490, 494 (Pa. Commw. Ct. 

2008)(holding that sale restrictions and rent restrictions, in the context of 

federally subsidized low-income apartment buildings, were factors for which taxing 

authorities must account when appraising property); Parkside Townhomes Assocs. v. 

Bd. of Assessment Appeals, 711 A.2d 607, 611 (Pa. Commw. Ct. 1998)(holding that the 

fair market value of property is a function of the economic reality which includes 

the effects of tax credits for low-income housing); Town Square Ltd. P'ship v. Clay 

Cnty. Bd. of Equalization, 2005 SD 99, ¶22(concluding that both the restrictive 

rents and the tax credits had to be considered when assessing property operating 

under federal low-income housing tax credit program); Spring Hill, L.P. v. Tenn. 

State Bd. of Equalization, No. M2001-02683-COA-R3-CV, 2003 Tenn. App. LEXIS 952 

(Tenn. Ct. App. Dec. 31, 2003)(holding that valuation of low-income housing should 

consider both restricted rents and tax credits); Cascade Court Ltd. P'ship v. 

Noble, 105 Wash. App. 563, 570 (2001)(holding that the assessor should have taken 

into account the restricted rents of a low-income housing development); Metro. 



Holding Co. v. Bd. of Review of Milwaukee, 173 Wis. 2d 626, 634 (1993)(holding that 

property assessment for low-income housing should be based on actual rents and 

expenses).  But see, New Walnut Square Ltd. P'Ship v. La. Tax Comm'n, 626 So. 2d 

430, 432 (La. Ct. App. 4th Cir. 1993)(concluding that assessor did not have to 

consider separately the existence of a rent ceiling and a limit on distributions 

from income); Maryville Props., L.P. v. Nelson, 83 S.W.3d 608, 617 (Mo. Ct. App. 

2002)(holding that low-income housing tax credits should not be considered in real 

estate tax appraisals); In re Appeal of Greens of Pine Glen Ltd. P'Ship, 356 N.C. 

642, 651 (2003)(finding that because the federal low-income tax housing credit 

program’s restrictions were freely entered contractual covenants, not governmental 

regulations, the taxpayer was not allowed to artificially alter the value of its 

property below fair market value); Alliance Towers, Ltd. v. Stark Cnty. Bd. of 

Revision, 37 Ohio St. 3d 16, 24 (1988)(holding that the artificial effects of 

government housing assistance programs are not indicative of real estate value); 

Piedmont Plaza Invs. v. Dep't of Revenue, 331 Or. 585, 592-93 (2001)(finding that 

assessed values are best calculated without making adjustment for the federal 

interest subsidy). 

 

[6] At least twenty-two other states have attempted to address, 

statutorily, the affordable-housing-valuation conundrum including: 

Georgia, Illinois, Indiana, Montana, Oregon, Pennsylvania, and Rhode 

Island.
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This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 62C, § 39(c) from the refusal of the 

appellee, Commissioner of Revenue (“Commissioner”), to grant an 

abatement of corporate excise assessed to the appellant, Random 



House, Inc. (“Random House”) for the tax years ending December 31, 

2002 through and including December 31, 2004 (“tax years at issue”). 

Commissioner Scharaffa heard this appeal and was joined by Chairman 

Hammond and Commissioners Rose, Mulhern and Chmielinski in a decision 

for the appellee.   

These findings of fact and report are made pursuant to the 

appellant’s request under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

Martin I. Eisenstein, Esq. (pro hac vice) and Stacy O. Stitham, Esq. 

for the appellant.  

  
Celine E. Jackson, Esq. and John DeLosa, Esq. for the appellee.   

FINDINGS OF FACT AND REPORT 

On the basis of a Statement of Agreed Facts and the testimony and 

exhibits offered into evidence at the hearing of this appeal, the 

Appellate Tax Board (“Board”) made the following findings of fact. 

For each of the tax years at issue, Random House filed a Form 355 - 

Massachusetts Corporation Excise Return (“Form 355” or “return”) 

reporting tax in the following amounts:  

Tax year Tax shown on return 

2002 $ 15,629.00 

2003 $118,390.00 

2004 $ 78,490.00 

  
On its returns, Random House, as a corporation that had income 

taxable in Massachusetts and in other states, apportioned its taxable 

net income using the three-factor formula under G.L. c. 63, § 38(c).  



On April 18, 2006, Random House signed a consent extending the time 

for assessment of taxes for the tax years at issue to June 30, 2007.  

On March 30, 2007, the Commissioner issued to Random House a Notice 

of Intent to Assess for the tax years at issue.  On May 16, 2007, the 

Commissioner issued to Random House a Notice of Assessment, notifying 

Random House that on May 15, 2007 the Commissioner had made 

additional assessments in the following amounts: 

  

  

Tax year Additional tax 

Assessment 

2002 $ 66,635.00 

2003 $101,689.00 

2004 $ 94,639.00 

  

The additional assessments resulted from the Commissioner’s 

determination that Random House was a qualified manufacturing 

corporation pursuant to G.L. c. 63, § 38(l), and therefore, was 

required to use a single-factor sales formula to apportion its 

taxable net income to Massachusetts pursuant to G.L. c. 63, 

§ 38(l)(2)(v).   

On September 25, 2007, Random House filed an abatement application 

for the tax years at issue with the Commissioner.  Random House 

challenged the Commissioner’s classification of it as a manufacturing 

corporation and the Commissioner’s determination that Random House 

should be required to use a single-factor sales formula for 

apportionment purposes.  On December 18, 2007, the Commissioner 



conducted a hearing as provided by G.L. c. 62C, § 37 in connection 

with the appellant’s abatement application.  On April 16, 2009, the 

Office of Appeals of the Department of Revenue issued a letter 

determining, inter alia, that Random House was a manufacturing 

corporation within the meaning of G.L. c. 63, § 38(l) and was 

required to use the single-factor sales formula for apportionment as 

provided by G.L. c. 63, § 38(l)(2)(v).  On May 15, 2009, the 

Commissioner issued a Notice of Abatement Determination denying 

Random House’s request for abatement.  On July 9, 2009, Random House 

filed with the Board its Petition Under Formal Procedure for the tax 

years at issue.  On the basis of these facts, the Board found and 

ruled that it had jurisdiction over this appeal. 

At all times relevant to this appeal, Random House was a book 

publisher incorporated in New York with its principal place of 

business at 1745 Broadway, New York, New York.  Random House and its 

publishing groups published works of fiction and non-fiction in 

various formats including hard cover, paperback, reference and 

audio.[1]  Random House estimated that during the tax years at issue, 

sales of printed books accounted for about 95% of its total sales, 

with books in audio or electronic format accounting for the remaining 

5%.      

Random House presented its case through the testimony of its 

witnesses -- Kirk Bleemer, Vice President of Production, and Anne 

Davis, Executive Vice President and Chief Financial Officer –- and 

the production of certain documents.   

As Random House’s first witness, Mr. Bleemer testified regarding the 

process of publishing and manufacturing books.  Mr. Bleemer explained 

that his role as Vice President of Production was two-fold: first, to 

negotiate and contract with third-party manufacturers or printers; 



and second, to ensure that the physical books produced by the 

printers met Random House’s expectations.   

Mr. Bleemer described the process by which a book was published by 

Random House.  The process began when an independent third-party 

author or an author’s agent contacted Random House with a story line 

or outline that they would “pitch” to Random House in the hopes that 

Random House would publish the work.  Once an author’s idea had been 

approved for publication, Random House’s editorial and design 

departments worked closely with the author in a collaborative process 

in order to complete the content.  Random House’s editorial staff 

would modify grammar, spelling, and punctuation, send the content 

back to the author, and continue to collaborate with the author, 

through an exchange of electronic documents, until all stylistic and 

editorial changes were incorporated and approved.  The content was 

next transmitted electronically to Random House’s design team, which 

added the design elements to the content, including decisions on 

where the chapters would end, whether and what designs might appear 

at the ends of chapters, and where the page numbers would appear.  

The design team would collaborate with the author until all design 

elements were agreed upon.  Then, the design team would import the 

changes and design features into a software system of their choosing, 

like InDesign or Quark.   

Next, a third-party compositor would take the content and apply the 

elements throughout to create a layout of the book.  The author, 

editor, and a proof reader from within Random House would review this 



content for grammar, design elements and any other agreed-upon 

changes.  Random House would then send the electronic file back to 

the compositor.  If there were no further edits, Random House would 

authorize the compositor to send the file directly to the printer.  

Mr. Bleemer explained that a software data exchange system called 

Mass Transit was used for transferring the files to the publisher; 

during the tax years at issue, Random House did not produce or 

transmit hard copy CDs or DVDs of the files. 

Mr. Bleemer next testified concerning his knowledge of how the third-

party printers printed the books.  He explained that third-party 

printers were responsible for translating the electronic files into 

printed books, either hardcover or paperback.  He testified in detail 

about the many steps involved, including the pre-press phase when the 

printer created the metal plates that incorporated the text of the 

book, and then the printing phase which created the final product, 

including the cover of the book.  All of these operations, he 

explained, took place within the printer’s facilities and were 

performed on equipment owned by the printer, not Random House.  Mr. 

Bleemer stated that Random House did not dictate the printer’s 

choices of which equipment to use in its printing process.  However, 

Mr. Bleemer made clear that Random House required the final printed 

product to meet its specifications, including details such as whether 

the book would be in hardcover or paperback, the size of the book, 

the size and style of type, the type of paper, and the colors of the 

cover.  Oftentimes, Random House would even provide the selected 



paper to the printer.  Mr. Bleemer described the process by which 

Random House set the specifications used by the third-party printers 

in the printing process as follows: “We are purchasing these raw 

materials.  This type of printing from them.  So basically we are 

specifying what type of materials we want used as they transform this 

content into a physical form, yes.” 

During his deposition, a transcript of which the parties entered as a 

joint exhibit, Mr. Bleemer also briefly explained the procedure for 

publication of an audio book.  The author or performer would read the 

content of the book, usually in a studio, and the editing process 

involved Random House’s editing team making alterations like deleting 

long pauses.  Once the author and editing team at Random House agreed 

on the edits, Random House sent the finished product, a compact disk, 

by FedEx to a third-party replicator for mass production.  Mr. 

Bleemer thus described a collaborative process similar to the 

publication of a paper book -- the “same type of editing, creating 

and developing [was] done by Random House to ensure that the content 

[was] well-developed.”    

Random House’s next witness was Anne Davis, its Executive Vice 

President and Chief Financial Officer.  Ms. Davis testified to the 

existence and level of competition Random House faced in 

Massachusetts during the tax years at issue.  Ms. Davis introduced 

exhibits demonstrating the market shares of competing publishers and 

explained that publishing was a “flat” or mature market, meaning that 

the demand for books had not increased, while the number of 



publishing companies, including smaller, independent publishers, had 

increased.  The increase in publishing companies had thus resulted in 

very fierce competition for a “slice” of the industry “pie.”  Ms. 

Davis testified that, over the years, Random House’s share of that 

“pie” had decreased, while Massachusetts-based Houghton Mifflin’s 

share had increased.  She concluded that, in such a competitive 

market, the availability of the Massachusetts investment tax credit 

(“ITC”) to companies with in-state operations (i.e., Houghton 

Mifflin) and the denial of this same credit to publishers based 

elsewhere (i.e., Random House) put out-of-state publishers at a 

distinct disadvantage.  Based on Random House’s tangible personal 

property purchases and leasehold improvements, Ms. Davis calculated 

the amount of ITCs to which Random House would have been entitled, if 

these improvements had been investments in Massachusetts instead of 

in New York and Maryland.  Her calculations were as follows:  

$2,940,000 for 2002; $975,000 for 2003; and $207,000 for 2004.   

On cross-examination, Ms. Davis testified that she was unsure whether 

Random House had applied for an ITC in other states, including 

Maryland and New York, during the tax years at issue, explaining that 

Random House’s parent company, Bertlemann, Inc., handled its tax 

preparations and filings.  On the basis of this statement, the 

appellee contended that Ms. Davis lacked the knowledge and expertise 

necessary to testify with accuracy as to Random House’s tax situation 

during the tax years at issue.  

On the basis of the evidence of record, and to the extent that it is 



a finding of fact, the Board found that Random House was actively 

involved in processes that were fundamental and necessary to the 

production of tangible personal property.  While the functions 

performed by Random House produced electronic materials -– including 

the creation of electronic files that were modified and transmitted 

via electronic means -- these functions were integral to the entire 

process that transformed, through human skill and knowledge, raw 

physical materials into a finished product that Random House deemed 

worthy of publication in a highly competitive market.  Later 

functions were contracted out to third-party printers, which 

performed those functions using tangible materials, such as 

machinery, ink and paper.  However, Random House undisputedly set 

forth and retained full command over the specifications –- for 

example, the choice and size of paper and the style of type -- that 

controlled those functions.  Therefore, the Board found that, even 

though Random House’s functions were performed through electronic 

means, they nonetheless were an integral part of the transformation 

of physical materials into the ultimate finished products. 

 Accordingly, on the basis of its findings, and as will be further 

explained in the following Opinion, the Board found and ruled that 

Random House was a “manufacturing corporation” for purposes of G.L. 

c. 63, § 38(l) during the tax years at issue.  Further, the Board 

found and ruled that the application of the corporate excise for 

manufacturers, together with the denial of the ITC, to Random House 

did not impermissibly interfere with its sale of books in commerce in 



contravention of the Commerce Clause. 

On the basis of these findings, the Board ruled that Random House was 

a manufacturing corporation that was subject to the Massachusetts 

single-factor sale formula in computing its corporate excise during 

the tax years at issue and that Random House failed to meet the 

burden of proving its constitutional claim.  Accordingly, the Board 

issued a decision for the appellee. 

OPINION 

I.    Random House was a manufacturing corporation for purposes of 
the apportionment provisions of G.L. c. 63, § 38(l) (1) and was 

thus subject to the single-factor sales formula in the 

calculation of its corporate excise. 

  

For the tax years at issue, “manufacturing corporation” for purposes 

of the single-factor sales formula under G.L. c. 63, § 38(l)(1) was 

defined as: 

a corporation that is engaged in manufacturing.  In order 

to be engaged in manufacturing, the corporation must be 

engaged, in substantial part, in transforming raw or 

finished physical materials by hand or machinery, and 

through human skill and knowledge, into a new product 

possessing a new name, nature and adapted to a new use. 

  
This definition closely followed the long-recognized definition of 

manufacturing utilized by the Supreme Judicial Court and the Board as 

articulated decades ago in Boston & Me. R.R. v. Billerica, 262 Mass. 

439, 444-5 (1928): “[c]hange wrought through the application of 

forces directed by the human mind, which results in the 

transformation of some pre-existing substance or element into 

something different, with a new name, nature or use.”  Historically, 



the Court has deemed a broad construction of the term “manufacturing” 

necessary to achieve the legislative intent behind the several 

statutory benefits available to Massachusetts manufacturing 

corporations:  

“to promote the general welfare of the Commonwealth by 
inducing new industries to locate here and to foster the 

expansion and development of our own industries, so that 

the production of goods shall be stimulated, steady 

employment afforded our citizens, and a large measure of 

prosperity obtained.”   

  
William F. Sullivan & Co., Inc. v. Commissioner of Revenue, 413 Mass. 

576, 579 (1992) (quoting Assessors of Boston v. Commissioner of 

Corps. & Taxation, 323 Mass. 730, 741 (1949)).  However, as Random 

House points out, while traditional case law spoke of the 

transformation of a “substance or element,”        § 38(l)(1), which 

the Legislature adopted in 1995, explicitly requires that the process 

of manufacturing involve the transformation of “physical materials.” 

(emphasis added).   

In this appeal, Random House specifically challenged whether a 

corporation that performs its part of the overall transformation of 

physical materials solely by the creation, manipulation and 

transmittal of electronic information and files should be classified 

as a manufacturer.  There is no requirement in the plain language of 

§ 38(l)(1) that manufacturing must exclusively involve physical 

sources and processes, only that physical materials be transformed 

into a new product.  Indeed, the Court and the Board recognize the 

crucial role that electronic sources and processes are increasingly 

playing in the modern manufacture of tangible personal property.  

See, e.g., Onex Communications Corporation v. Commissioner of 

Revenue, 457 Mass. 419, 431 (2010) (affirming the Board’s finding 

that the development of the computer-edited “blueprint” containing 

the technical specifications and detailed manufacturing instructions 

of hardware and software components was an “essential and integral 

step in the manufacture of the OMNI chip” and thus qualified as 

manufacturing); The First Years, Inc. v. Commissioner of Revenue, 

Mass. ATB Findings of Fact and Reports 2007-1004 (finding the 



creation of computer-aided designs for child-care products, building 

of models and development of specifications for molds produced by 

third parties, returned to company for testing and then transmitted 

to plants for production qualified as manufacturing).  The Board thus 

concludes initially that the requirement in § 38(l)(1) for the 

transformation of “physical materials” does not negate the long-

standing holdings of the Court and the Board that manufacturing can 

involve the creation of electronic processes and products in the 

production process so long as they have a substantial and physical 

impact on the final tangible products produced.  See, e.g., 

Commissioner of Revenue v. Houghton Mifflin Company, 423 Mass. 42, 48 

(1996) (“We have never required that source materials be tangible.”) 

(emphasis added) (citing First Data Corp. v. State Tax Comm'n, 371 

Mass. 444, 448 (1976)).   

In addressing Random House’s contention that it should not be 

classified as a manufacturing corporation, the requisite inquiry 

should focus less on the technical means and materials used by Random 

House and more on Random House’s role in the overall production of 

the books that it sold.  Key here is the Court’s long-standing 

precedent that holds that “ʽprocesses which themselves do not produce 

a finished product for the ultimate consumer should still be deemed 

“manufacturing”. . . so long as they constitute an essential and 

integral part of a total manufacturing process.’”  William F. 

Sullivan & Co., 413 Mass. at 579-80 (quoting Joseph T. Rossi Corp. v. 

State Tax Comm’n, 369 Mass. 178, 181-82 (1975)).  See, e.g., 

Commissioner of Revenue v. Fashion Affiliates, Inc., 387 Mass. 543, 

545-46 (1982)(finding that a computer system used to produce dress 

patterns on paper markers, which were then transferred for use onto 

the actual fabric for the mass production of dresses, provided “a 

function that is an integral and necessary” step in the making of 

dresses and thus qualified for the use-tax exemption for machinery 

used in manufacturing).   

The Court has previously ruled that publishing processes similar to 

those performed by Random House “produce a significant degree of 

change and refinement to the materials involved and that these are 

essential and integral steps in the manufacture of conventional 

books.”  Houghton Mifflin Company, 423 Mass. at 49.  The appellant 

here contended that Random House’s operations were significantly 

different from those of Houghton Mifflin Company’s, particularly 

because the authors of the books were employees of Houghton Mifflin 

Company; further, Houghton Mifflin Company did not work with third-

party compositors but instead compiled its own edits onto a CD-ROM.  

See id. at 43, 50-1.  As will be explained, however, these are 

factual distinctions without significance to the outcome of this 

appeal. 

There were several functions performed by Random House that were 

crucial to the total transformation of raw, physical materials –- 

including paper and ink or CDs -- into the final paper or audio books 

that Random House offered for sale in the marketplace.  From the 



initial approval of content to the subsequent implementation of 

modifications -- including content edits for style, grammar and 

punctuation, and design elements, including chapter breaks and the 

font and placement of page numbers -- Random House performed 

processes that transformed, refined, and left a lasting impression on 

the books that Random House deemed worthy of mass distribution in a 

highly competitive publishing market.  Moreover, while third-party 

printers managed certain aspects of their processes, like the 

selection of pre-press and certain printing materials, the final 

products always had to meet Random House’s exact specifications.  As 

Mr. Bleemer testified, Random House was even closely involved in the 

selection of the physical materials to be transformed into the final 

products.  Throughout the entire publishing process, from processes 

performed internally to those performed externally, Random House 

never relinquished control over the outcome of the ultimate product, 

the finished tangible personal property.  Therefore, while Random 

House did not employ the authors of the books and did not produce 

tangible CD-ROMs, those factual distinctions were irrelevant here, 

based on the Board’s finding that Random House’s design and editorial 

activities, together with the exacting control over specifications 

that it retained throughout the entire process, resulted in a 

significant degree of change and refinement to the final books 

produced.  The Board thus found and ruled that Random House’s 

operations were essential and integral steps in the manufacture of 

books and therefore, Random House was properly classified as a 

manufacturing corporation under § 38(l)(1). 

The Commissioner’s interpretation of § 38(l)(1) is stated and applied 

in Letter Ruling 05-05 (“L.R. 05-05”).  L.R. 05-05 involved a 

corporation (“Company”) that, like Random House, used electronic 

means in the manufacturing process; the Company made electronic 

blueprints and designs as part of the overall production of computer 

storage adaptors and switches.  In L.R. 05-05, the Commissioner 

looked for guidance to the regulation at 830 CMR 58.2.1(6), which the 

Commissioner found applies “by analogy” to § 38(l)(1).  Id.  That 

regulation provides, in pertinent part, the following guidelines as 

to what processes constitute manufacturing:   

A process that produces intangible property, either in 

whole or in part, to be used in a manufacturing process may 

constitute manufacturing. However, the process by which the 



intangible property is created must transcend the mere 

manipulation of information and must be a substantial and 

integral step in the manufacturing process. Moreover, the 

intangible property must have a physical application in the 

final manufacturing activity.  

  
830 CMR 58.2.1(6)(b)8 (emphasis added).  The Commissioner there also 

looked to Houghton Mifflin Company, 423 Mass. at 44-5, which the 

Commissioner declared stood for the proposition that: 

it is not necessary that the property outsourced be 

physically transferred (i.e., it may be transmitted 

electronically), so long as the transmitted property 

represents or is incorporated into the final property to be 

sold.[2] 

  
With these pronouncements in mind, the Commissioner in L.R. 05-05 

found that the Company’s electronic blueprints and designs, which 

were transmitted electronically to third-party plants for production 

of the tangible products, were embedded in the final products and 

were “necessary to make these products functional.”  The Commissioner 

thus ruled that the Company’s creation and transmittal of the 

electronic designs “constitute[d] a substantial and integral step in 

the manufacturing process” and “ha[d] a physical application in the 

final manufacturing activity.”  The Commissioner thus concluded that 

the Company qualified as a manufacturer under § 38(l)(1).   

In this appeal, the Board found and ruled that the Commissioner’s 

interpretation of § 38(l)(1) was reasonable.  “A reasonable 

administrative interpretation of a statute by the agency charged with 

its enforcement, adopted contemporaneously with its enactment or 

amendment, is entitled to deference.”  Fleet National Bank v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2006-

137, 152 (citing Ace Heating Service, Inc. v. State Tax Comm’n, 371 

Mass. 254, 256 (1976); FMR v. Commissioner of Revenue, 441 Mass. 810, 

819 (2004)), aff’d, 448 Mass. 441 (2007).   

The Board further found and ruled that, pursuant to precedents of the 

Court and the Board, including Onex Communications and Houghton 



Mifflin, and the Commissioner’s interpretation of § 38(l)(1) as 

stated in 830 CMR 58.2.1(6)(b) and applied in L.R. 05-05, Random 

House’s production and transmittal of electronic files incorporating 

its designs and edits, together with Random House’s retention of 

control over the exact specifications of the final product, had 

“physical application[s]” in the resulting paper and audio books that 

Random House offered for sale in the marketplace and thus were 

“substantial and integral step[s] in the manufacturing process” of 

those books.  830 CMR 58.2.1(6)(b)8.  The Board, therefore, found and 

ruled that Random House was properly classified as a manufacturing 

corporation under § 38(l)(1).  Accordingly, Random House was subject 

to the single-factor sales formula for apportionment for the tax 

years at issue.   

II.                           Random House failed to meet its 

burden of proving that      the application of the corporate 

excise for manufacturers,   together with the denial of the 

ITC, impermissibly   interfered with its sale of books in 

contravention of the   Commerce Clause.  

  

G.L. c. 63, § 31A(a) provides that a manufacturing corporation shall 

be allowed an ITC against its corporate excise for qualifying 

property that is “acquired, constructed, reconstructed, or erected 

during the taxable year” and that is “used by the corporation in the 

commonwealth on the last day of the taxable year.”  Section 31A(a) 

does not distinguish between domestic and foreign manufacturing 

corporations; it is available to any manufacturing corporation that 

makes the required investment in Massachusetts property.  In the 

instant appeal, it is undisputed that Random House did not make a 

qualified investment in Massachusetts property during the tax years 

at issue and therefore did not qualify for the ITC.  Random House 

maintains that the ITC conferred a competitive advantage on its 

Massachusetts-based competitors, which it claims were investing in 

Massachusetts, and “to the extent that nonresident businesses are 

taxed at a higher rate than are businesses that are located in 



[Massachusetts], the nonresident businesses are put at a competitive 

disadvantage.”  Opinion of the Justices to the House of 

Representatives, 428 Mass. 1201, 1208 (1998) (citing Aloha 

Freightways, Inc. v. Commissioner of Revenue, 428 Mass. 418 (1998)).  

Random House concluded that the ITC was facially discriminatory, and 

a facially discriminatory statutory provision is “virtually per se 

invalid.”  Oregon Waste Systems v. Dep’t of Environmental Quality of 

Oregon, 511 U.S. 93, 99 (1994).  

As an initial matter, the Board has jurisdiction to declare that the 

application of a particular statute or statutes to the facts on 

appeal violates the Constitution.  “In numerous cases, the Supreme 

Judicial Court has affirmed the Board’s authority to rule on 

constitutional claims in determining the legality of tax 

assessments.”  WB&T Mortgage Company, Inc. v. Assessors of Boston, 

Mass. ATB Findings of Fact and Reports 2006-379, 388 (citing Mullins 

v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 

1997-973, aff’d, 428 Mass. 406 (1998); Gillette Co. v. Commissioner 

of Revenue, Mass. ATB Findings of Fact and Reports 1996-362, aff’d, 

425 Mass. 670 (1997); Lonstein v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 1988-355, aff’d, 406 Mass. 92 (1989); 

and Tregor v. Assessors of Boston, Mass. ATB Findings of Fact and 

Reports 1978-203, aff’d, 377 Mass. 602 (1979)), aff’d, 451 Mass. 716 

(2008).  “In fact, a taxpayer must raise a constitutional claim with 

the Board to preserve the right to appellate consideration of the 

issue.”  WB&T Mortgage, Mass. ATB Findings of Fact and Reports at 



2006-388-89 (citing New Bedford Gas & Electric Light Co. v. Assessors 

of Dartmouth, 368 Mass. 745, 752 (1975) (“To raise a constitutional 

question on appeal to this court from the board, the taxpayer must 

present the question to the board and, in so doing, make a proper 

record on appeal.  Otherwise, the taxpayer waives the right to press 

the constitutional argument.”)).  Accordingly, the Board ruled that 

it has jurisdiction to rule on Random House’s claim that the 

application of the corporate excise for manufacturers, together with 

the denial of the ITC, to Random House was unconstitutional under the 

facts of this appeal.  

The Commissioner challenged Random House’s standing to raise this 

constitutional challenge, claiming that Random House never claimed an 

ITC during the tax years at issue and thus was not a “person 

aggrieved” by the refusal of the Commissioner to grant the ITC.  See 

DaimlerChrysler Corp v Cuno, 547 U.S. 332, 342 (2006) (“ʽA plaintiff 

must allege personal injury fairly traceable to the defendant’s 

allegedly unlawful conduct and likely to be redressed by the 

requested relief.’”) (quoting Allen v. Wright, 468 U.S. 737, 751 

(1984)).  Even assuming that Random House had standing to raise this 

issue, a challenger to the constitutionality of a taxing provision 

faces a steep challenge.  “A tax measure is presumed valid and is 

entitled to the benefit of any constitutional doubt, and the burden 

of proving its invalidity falls on those who challenge the measure.”  

Opinion of the Justices to the Senate, 425 Mass. 1201, 1203-04 (1997) 

(citing Daley v. State Tax Commission, 376 Mass. 861, 865-66 (1978)); 



see also WB&T Mortgage Company, 451 Mass. at 721; The Prudential 

Insurance Company of America v. Commissioner of Revenue, 429 Mass. 

560, 568 (1999)(“the statute bears a strong presumption of validity, 

and the burden of proving the measure invalid rests with the party 

challenging it.”); Aloha Freightways, 428 Mass. at 423; Andover 

Savings Bank v. Commissioner of Revenue, 387 Mass. 229, 235 (1982). 

“The [Commerce] Clause has long been understood to have a ‘negative’ 

aspect that denies the States the power unjustifiably to discriminate 

against or burden the interstate flow of articles of commerce.”  

Oregon Waste Systems, 511 U.S. at 98.  The appellant contends that 

the denial of the ITC to Random House, together with the availability 

of the ITC to Random House’s competitors that invest in 

Massachusetts, discriminates against interstate commerce in 

contravention of the so-called Dormant Commerce Clause, because as a 

whole, the Massachusetts single-factor sales formula corporate excise 

structure taxes corporations who sell books in Massachusetts 

regardless of the location of their facilities, but then reduces the 

tax only for those who also invest in property located in state.   

The appellant’s contention here is misguided.  First, “the 

Supreme Court has held that neither the Due Process Clause nor the 

Commerce Clause prohibits application of a single sales factor 

formula to an interstate business.”  Advanced Logic Research v. 

Commissioner, Mass. ATB Findings of Fact and Reports 2008-19, 35 

(citing  Moorman Manufacturing Co. v. Bair, 437 U.S. 267, 274 (1978)), 

aff’d, 74 Mass. App. Ct. 1114 (2009).  The Board thus ruled that the 



portion of Random House’s contention that was grounded in the 

constitutionality of the single-factor sales formula was without 

merit. 

Secondly, contrary to Random House’s contention, the ITC at issue did 

not discriminate against Random House vis-à-vis its Massachusetts-

based competitors on the basis of domicile.  Cf, Perini Corp. v. 

Commissioner of Revenue, 419 Mass. 763, 771-72 (1995) (in finding 

distinctions based solely on domicile, the Court rules that the 

statutory provisions violated the Commerce Clause).  Any corporation, 

domestic or foreign, is eligible to attain the benefits of the ITC by 

making a qualified investment in Massachusetts.  The Commissioner 

also points out, and the Board agreed, that virtually all of the 

states throughout the country employ tax credits, including an ITC, 

to encourage economic development within the state.  In fact, Random 

House’s domicile state of New York has adopted an ITC similar to the 

one that it is challenging here.  See NY Tax Law § 210 (12-B).  While 

the United States Supreme Court has not yet ruled on the 

constitutionality of an ITC,[3] it has declared that “[i]t is a 

laudatory goal in the design of a tax system to promote investment 

that will provide jobs and prosperity to the citizens of the taxing 

State.”  Trinova Corp. v. Mich. Dep’t of Treasury, 498 U.S. 358, 385 

(1991). 

The Board found a distinction between economic protectionist 

measures, which the commerce clause prohibits, and policies that are 

enacted to encourage economic growth, which are consistent with the 



commerce clause.  The former have historically included tax 

structures that impose a higher tax on interstate sales.  See, e.g., 

Boston Stock Exchange v. State Tax Commission, 429 U.S. 318, 336 

(1977) (striking down a statute imposing a higher tax on stock 

transfers occurring out-of-state).  However, the Supreme Court has 

also declared that the Commerce Clause “does not prevent the States 

from structuring their tax systems to encourage the growth and 

development of intrastate commerce and industry.”  Id. at 336.  A tax 

incentive that is available to domestic and foreign corporations 

alike as a means of encouraging investment in the state is 

constitutionally justifiable because, with respect to 

nondiscriminatory tax benefits, the Commonwealth has legitimate state 

objectives (e.g., the promotion of certain industries), there is no 

facial discrimination against interstate trade, and the effect on 

interstate commerce is incidental.  See Bacchus Imports, 468 U.S. at 

270 and Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978).  

At least one commentator has observed a distinction between state 

provisions that impermissibly implicate “the sale of goods and a 

continuing benefit to in-state economic activity” versus a credit, 

like the ITC, that bestows “a one time reduction in franchise taxes 

for purchases of new machinery and equipment installed in-state,” 

positing that the latter passes Constitutional muster.  Mary F. 

Wyman, Note, The Dormant Commerce Clause: Economic Development in the 

Wake of Cuno,[4] 39 Ind. L. Rev. 177, 185 (2005).  As observed by 

this commentator, the Dormant Commerce Clause is violated when a 

state law exerts regulatory pressure against out-of-state commerce; 

however, that occurs only if a state discriminatorily taxes products 

manufactured or business operations performed out of state.  Id.   

A review of past Supreme Court cases that have struck down state tax 

provisions on the grounds of the Dormant Commerce Clause corroborates 



the commentator’s observation.  See Boston 



Stock Exchange, supra; Maryland v. Louisiana, 451 U.S. 725, 

760 (1981) (striking down a statute providing exemptions and credits 

for in-state consumption only); Westinghouse Elec. Corp. v. Tully, 

466 U.S. 388, 407 (1984) (striking down a provision allowing a credit 

based on a taxpayer’s portion of exports shipped within the state, 

with the credit decreasing the more the taxpayer shipped exports from 

other states); Bacchus Imports 468 U.S. at 273 (striking down 

exemption on alcohol tax only for products manufactured in, and 

indigenous to, that state); New Energy Co. of Indiana v. Limbach, 486 

U.S. 269, 274 (1988) (striking down a motor-fuel tax credit that 

applied only if the ethanol was produced in home state or in a state 

that granted similar tax advantages to ethanol produced in home 

state); West Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 199 (1994) 

(striking down a subsidy for in-state farmers funded principally from 

taxes on the sale of milk produced in other states).   

With respect to the ITC at issue, however, there is no “product 

correlation” as there was with the above statutes, because “[o]ut-of-

state taxpayers are not required to pay a higher tax on the same item 

used by an in-state taxpayer . . . as a result of the investment tax 

credit.”  39 Ind. L. Rev. at 194.  In other words, the crucial factor 

in a Dormant Commerce Clause analysis is whether the differential 

treatment is imposed, not simply on an out-of-state taxpayer, but on 

interstate commerce, which entails the movement of goods and 

services.  Here, the credit was denied to Random House because it 

failed to make a qualifying one-time investment in Massachusetts, not 



because it moved its goods or services across state lines.  

Therefore, the Board found and ruled that commerce was not implicated 

in the denial of the ITC to Random House under the facts of this 

appeal.  Accordingly, the Board found and ruled that Random House 

failed to meet its burden of proving that the application of the 

corporate excise for manufacturers, together with the denial of the 

ITC, impermissibly interfered with its sale of books in Massachusetts 

in contravention of the Commerce Clause. 

  



Conclusion 

On the basis of the record evidence in this appeal, the Board found 

that Random House was a manufacturing corporation within the meaning 

of G.L. c. 63, § 38(l)(1) and that Random House was thus required to 

use the single-factor sales formula for apportionment purposes as 

provided by G.L. c. 63, § 38(l)(2)(v).  The Board further found that 

Random House failed to meet its burden of proving that the 

application of the corporate excise for manufacturers, together with 

the denial of the ITC for the tax years at issue, under the facts of 

this appeal, violated the Commerce Clause of the Constitution. 

      Accordingly, the Board issued a decision for the appellee.  

                    

   APPELLATE TAX BOARD 

  

                          By: _________________________________ 

                             Thomas W. Hammond, Jr., Chairman  
A true copy, 

Attest: ________________________ 

        Clerk of the Board 

  

  

 
 

[1] Random House’s publishing groups included, but were not limited 

to, the Crown Publishing Group, the Knopf Doubleday Publishing Group, 

the Random House Publishing Group, the Random House Audio Publishing 

Group, and Random House Children’s Books. 

[2] Houghton Mifflin was decided under G.L. c. 63, § 38C, repealed in 

2008, which provided the criteria for qualification as a domestic 

manufacturing or research and development corporation.  Unlike § 

38(l)(1), § 38C did not provide its own definition of a manufacturing 

corporation.



[3] In DaimlerChrysler Corp. v. Cuno, 547 U.S. 332 (2006), the 

Supreme Court vacated an earlier 6th Circuit ruling that the ITC at 

issue there was unconstitutional, but did not reach the merits of the 

Commerce Clause argument.    

[4]  DaimlerChrysler Corp. v. Cuno, 547 U.S. 332 (2006).
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This is an appeal filed under the formal procedure pursuant to 

G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal of the 

Commissioner of Revenue (“Commissioner” or “appellee”) to abate 

personal income taxes, penalties, and interest assessed to Charles 

Devens, Jr. (“Mr. Devens” or “appellant”) for the tax years ending 

December 31, 2005 and December 31, 2006 (“tax years at issue”). 

     Chairman Hammond heard this appeal. Commissioners Scharaffa, Egan, 

Rose, and Mulhern joined him in a decision for the appellant dated 

August 9, 2011, granting a full abatement for both of the tax years 

at issue. Chairman Hammond is joined by Commissioners Scharaffa, 

Rose, Mulhern, and Chmielinski in a revised decision for the 

appellant, granting an abatement for only the tax year ending 



December 31, 2006, which is issued simultaneously with these findings 

of fact and report.   

These findings of fact and report are made pursuant to requests 

by the appellant and the appellee under G.L. c. 58A, § 13 and 831 CMR 

1.32.   

  

     William E. Halmkin, Esq., Richard L. Jones, Esq. and David W. 

Hesford for the appellant. 

  

     Bensen V. Solivan, Esq. and Celine E. Jackson, Esq. for the 

appellee. 

  

  

  

    FINDINGS OF FACT AND REPORT 

  

     Based upon an Agreed Statement of Facts as well as the testimony 

and exhibits offered into evidence at the hearing of this appeal, the 

Appellate Tax Board (“Board”) made the following findings of 

fact.      

On or about September 25, 2006, the appellant filed a 

Massachusetts Nonresident/Part-Year Resident Tax Return (“Form 1 

NR/PY”) for the tax year ending December 31, 2005, filing as a 

Massachusetts resident from January 1, 2005 to October 2, 2005, and 

as a nonresident from October 3, 2005 to December 31, 2005.  

Testimony and personal calendars entered into the record established 

that Mr. Devens was present in Massachusetts for more than 183 days 

in 2005, and the Board so found.   



On or about July 19, 2007, the appellant filed a Form 1 NR/PY 

for the tax year ending December 31, 2006, indicating that he was a 

nonresident.  Testimony and personal calendars entered into the 

record established that Mr. Devens was present in Massachusetts for 

169 full and partial days in 2006, and the Board so found.   

By letter dated May 15, 2008, the Commissioner issued to the 

appellant a Notification of Audit for personal income tax for the tax 

years at issue. On October 25, 2008, the Commissioner issued a Notice 

of Intent to Assess, notifying the appellant of a deficiency of 

$185,702, plus interest for the tax year ending December 31, 2005, 

and $344,115, plus interest and penalties for the tax year ending 

December 31, 2006.  

On or about November 21, 2008, the appellant submitted a Form 

DR-1, Appeals Form to the Department of Revenue’s Office of Appeals 

(“Office of Appeals”). On September 25, 2009, the Office of Appeals 

issued a determination letter affirming the Commissioner’s conclusion 

that the appellant was domiciled in Massachusetts for the tax years 

at issue. By Notice of Assessment dated October 6, 2009, the 

Commissioner assessed additional taxes in the amount of $185,702, 

plus interest, for the tax year ending December 31, 2005, and 

$344,115, plus interest and penalties, for the tax year ending 

December 31, 2006.  

On November 23, 2009, the appellant timely filed an abatement 

application.  The Commissioner denied the appellant’s abatement 



application by Notice of Abatement dated December 3, 2009. On 

December 16, 2009, the appellant seasonably filed a Petition Under 

Formal Procedure with the Board, requesting an abatement in the full 

amount of the taxes assessed, $529,817, plus interest and penalties. 

On the basis of the foregoing, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal.  

The hearing of this appeal took place over three days and 

involved the testimony of six witnesses, all of whom testified for 

the appellant.  In addition to the testimony of the appellant, the 

Board heard the testimony of his fiancée, Diana Squibb, and his 

friends Dennis Canada, Barbara Pompa, John Hall, and James Hughes.  

The issues in this appeal were whether the appellant changed his 

domicile from Massachusetts to Florida and, regardless of his place 

of domicile, whether the appellant was a resident of Massachusetts as 

defined by G.L. c. 62, § 1(f) for the tax year ending December 31, 

2005.   

  

A.   The Appellant’s Educational and Vocational History 

  

     Mr. Devens was born and raised in Boston, Massachusetts. He 

graduated from Harvard College in 1959 and then served six months of 

active duty in the United States Marine Corps. Following his service, 

Mr. Devens returned to Boston and worked for the First National Bank 

of Boston. Mr. Devens then attended Harvard Business School, 

graduating with a Master’s in Business Administration.  



Upon completing graduate school, Mr. Devens worked as a real 

estate developer in Boston. He also worked briefly in Buffalo, New 

York and in Los Angeles, California.  From 1990 to 1997, Mr. Devens 

worked for the Federal Deposit Insurance Company (“FDIC”) in 

Franklin, Massachusetts and Hartford, Connecticut. Mr. Devens left 

the FDIC in 1997 to work for Brookline Savings Bank in Brookline, 

Massachusetts, where he remained employed as Vice President until his 

retirement in 2005.  

B.   The Appellant’s Personal and Family History 

In 1970, Mr. Devens married Sarah Willard (“Mrs. Devens”).  

Three children were born of that marriage, Charles Devens III, Samuel 

Devens, and Sarah Devens.  The family resided at 89 Southern Avenue 

in Essex, Massachusetts (“Essex property”), which Mr. and Mrs. Devens 

had purchased in 1973.  The Essex property was a two-story Colonial 

home which featured three bedrooms and two bathrooms.  It was 

situated on a sprawling, 3.5-acre lot.   

Mr. and Mrs. Devens divorced in 1987, and Mrs. Devens sold her 

interest in the Essex property to Mr. Devens.  Mrs. Devens then 

purchased a home in Ipswich, Massachusetts (“Ipswich property”). In 

an effort to help Mrs. Devens obtain a mortgage on the Ipswich 

property, Mr. Devens added his name to the deed.  Mr. Devens 

testified that this arrangement was necessary because of his ex-

wife’s lack of a credit history and that he never visited the Ipswich 

property except to pick up his sons for visitation.[1]  Following the 



divorce, Mr. Devens continued to live at the Essex property.   

The evidence revealed that Mr. Devens hailed from a family of 

accomplished athletes.  His father, Charles Devens Sr., was a pitcher 

for the New York Yankees.  Mr. Devens himself was formerly a champion 

handball player and, during the periods at issue, remained an avid 

tennis player and golfer.  His daughter Sarah was a three-sport 

athlete at Dartmouth College and team captain of all of the teams on 

which she played, and his son Samuel likewise played collegiate 

lacrosse.   

In 1995, a tragedy unfolded that would change the course of Mr. 

Devens’ personal life.  His daughter Sarah died in her bedroom at the 

Essex property.  After Sarah’s death, Mr. Devens distanced himself 

from the Essex property, living elsewhere for periods of time, 

including with his friend, John Hall, and later, with the woman who 

would eventually become his fiancée, Diana Squibb.     

Mr. Devens began dating Ms. Squibb in 2001.  He had been 

previously acquainted with her when she coached at the school 

attended by his children.  Like Mr. Devens, Ms. Squibb was an 

athletic individual hailing from an athletic family.  She was 

formerly a competitive figure skater and later judged figure skating 

competitions nationally for 25 years, along with coaching and 

refereeing other youth sports.  During the tax years at issue, Ms. 

Squibb no longer participated in figure skating, but she continued to 

engage in other athletic activities, such as golfing and tennis.   



Because Mr. Devens had been largely absent from the Essex 

property after Sarah’s death, it fell into a state of disrepair.  In 

late 2001, Mr. Devens engaged a contractor to perform the repairs 

necessary at the Essex property, and at that time, he began living 

with Ms. Squibb at her apartment in Wenham, Massachusetts.   The 

renovations were completed in 2002, for a total cost of over 

$100,000.  Mr. Devens eventually moved back into the Essex property, 

along with Ms. Squibb.   

In addition to the Essex property, Mr. Devens owned a one-third 

interest in a home in Scarborough, Maine, which he inherited from his 

father. The other two-thirds interest belonged to his siblings, 

Robert, who lived in New York, and Edith, who lived in Massachusetts. 

Mr. Devens testified that he spent two to three weeks a year at this 

home. Mr. Devens also owned a one-half interest in a boat which he 

purchased in 1974 and which was registered in Massachusetts during 

the tax years at issue.  The other one-half interest in the boat was 

owned by Mr. Devens’ friend, Heaton Robertson, who lived in South 

Hamilton, Massachusetts. Mr. Devens testified that he used the boat 

only once or twice a summer during the tax years at issue because it 

was becoming physically difficult for him to manage boating 

activities, and further, Ms. Squibb was not particularly interested 

in boating.   

In addition to his two sons, both of whom lived in Massachusetts 

during the tax years at issue, and his siblings, Mr. Devens had a 

stepmother and stepbrother who lived in Florida during the tax years 



at issue.  Mr. Devens’ first grandchild was born in Massachusetts in 

October of 2006.   

  

C.   The Acquisition of the Florida Property and the  Placement 
of the Essex Property into a Qualified  Personal Residence 

Trust 

  

Mr. Devens testified that he first went to Florida at age 13 to 

watch the Red Sox in Sarasota.  Later, he traveled to Florida to 

visit his father and stepmother, who lived in Hope Sound, Florida.  

Mr. Devens testified that a number of people with whom he was 

familiar from his community in Scarborough, Maine also owned homes in 

Florida.  He testified that he had long had a desire to retire to 

Florida, where the warm weather was more conducive to his athletic 

lifestyle and more favorable for his health issues, which included 

severe arthritis and joint problems.  Mr. Devens also testified that 

year-round participation in active sports like golf and tennis 

improved his circulation, something which he described as medically 

necessary because he had suffered a transient ischemic attack or 

“mini stroke.” 

Ms. Squibb likewise had many friends and family living in 

Florida and traveled there often over the years to visit them.  Her 

mother had lived there prior to the tax years at issue, and she also 

had cousins that lived there with whom she was close.  Additionally, 

Ms. Squibb had numerous close friends living in Florida, including 

Suzie Canada, with whom she had been friends since the age of four.   



In 2002, Mr. Devens and Ms. Squibb traveled to Florida to watch 

Mr. Devens’ son play collegiate lacrosse.  They also visited Ms. 

Squibb’s son, who lived in Jacksonville, Florida while working for 

the Jacksonville Suns baseball team.  Following their visits to 

Florida, Mr. Devens and Ms. Squibb began to more actively discuss 

retiring in Florida.  Although he had no set plans to retire, Mr. 

Devens turned 65 in 2002, and thus, knew that retirement was in his 

relatively near future.  

In order to implement their plan, Mr. Devens and Ms. Squibb 

visited several communities in Florida between 2002 and 2004 and also 

engaged a realtor to assist them in searching for a home in Florida.  

They focused on the Palm Beach area because it was warmer than other 

locations within Florida and because Ms. Squibb’s close friends – 

including Suzie Canada – lived in the area.  Mr. Devens briefly 

rented a condominium in Boynton Beach in 2004.   

Mr. Devens’ intention to retire to Florida was confirmed by the 

testimony of other witnesses.  John Hall, Mr. Devens’ longtime friend 

from Massachusetts, testified as to what he believed were Mr. Devens’ 

longtime plans to retire to Florida based on his recollection of 

conversations with him spanning many years.  Mr. Hall explained that 

Mr. Devens had been planning to retire to Florida for years because 

he “wanted to get out of the cold weather” and because of the 

availability of year-round outdoor activities, particularly golf and 

tennis. David Canada, who was married to Suzie Canada and who was 

also a friend of Mr. Devens, testified as to Mr. Devens’ serious 



intent to retire to Florida. Mr. Canada stated that he knew Mr. 

Devens was serious about moving to Boynton Beach after Mr. Devens 

briefly rented a condominium there in 2004. 

In the interim, in December of 2003, Mr. Devens placed the Essex 

property into a Qualified Personal Residence Trust (“trust”) for the 

benefit of his sons.  According to the terms of the trust, Mr. Devens 

was entitled to the sole and exclusive rent-free use of the Essex 

property for a period of ten years, after which time the Essex 

property would transfer entirely to his sons.  Also according to the 

terms of the trust, during the ten-year period, Mr. Devens was 

responsible for the payment of all costs associated with maintaining 

the Essex property. In his testimony, Mr. Devens confirmed that 

during the tax years at issue, he maintained the Essex property and 

exercised his right to its sole and exclusive use. Mr. Devens also 

continued to pay all of the costs associated with the Essex 

property’s occupancy and maintenance, including but not limited to, 

the property taxes and utility expenses.  Mr. Devens testified that 

he had also disclaimed the furniture and other possessions in the 

Essex property such that they would transfer to his sons along with 

the Essex property.   

In May of 2004, Ms. Squibb and Mr. Devens finally settled on a 

retirement home in Florida.  They purchased as tenants in common a 

home located at 14 Bonsai Drive in Boynton Beach, Florida (“Florida 

property”) for a purchase price of $265,000.  The Florida property 

was a one-level, three-bedroom, two-bathroom home with a total 



finished living area of 2,277 square feet.  It was situated in Delray 

Dunes, which is a 300-acre gated golf community composed of seven 

villa groups. The villa groups shared a pool, a clubhouse, and an 

association. Mr. Devens paid dues to the Bonsai Villas Association 

which maintained the grounds, the driveways, security, and lighting 

for the property.  That association also sponsored social events. 

Ms. Squibb and Mr. Devens engaged a contractor to perform a gut 

renovation of the Florida property, which had not been updated since 

its construction in 1973.  The renovations, which commenced in August 

of 2004, resulted in a complete overhaul of nearly every aspect of 

the home, including flooring, interior paint, lighting, molding, and 

the installation of a new kitchen and bathrooms.  The renovations 

were completed in March of 2005, with an approximate total cost of 

$117,000.  Upon the completion of the renovations, Ms. Squibb hired a 

moving company to move furniture from her Wenham apartment to the 

Florida property and an invoice from the moving company was among the 

stipulated exhibits entered into the record.  Both Ms. Squibb and 

Mr. Devens testified that the furniture moved from Ms. Squibb’s 

apartment was sufficient to furnish the Florida property and they did 

not need or want to furnish the Florida property with any of Mr. 

Devens’ furniture.  Further, Mr. Devens had already disclaimed the 

furniture located at the Essex property.   

D.   Appellant’s Retirement to Florida 

In the end of September of 2005, Mr. Devens abruptly resigned 



his position at Brookline Savings Bank. Mr. Devens testified that 

Brookline Bank failed to honor certain stock options that they had 

previously promised and also instituted a new compensation policy 

that negatively impacted his compensation. Feeling cheated, Mr. 

Devens tendered his resignation.  Documents entered into the record 

showed that he received correspondence regarding his retirement from 

Brookline Bank on September 28, 2005 and on September 30, 2005.  

Following his resignation, Mr. Devens left Massachusetts for Florida 

almost immediately.[2]  In fact, the letter dated September 30, 2005 

from Brookline Bank was addressed to Mr. Devens at 14 Bonsai Drive in 

Boynton Beach, Florida.   

Ms. Squibb, who stated that she was taken by surprise by Mr. 

Devens’ abrupt resignation, testified that she did not accompany Mr. 

Devens to Florida in October but stayed in Massachusetts because she 

had some refereeing commitments and because she needed to take the 

appropriate actions to close up the Essex property and make 

arrangements for herself and her cat to travel to Florida and join 

Mr. Devens, which they ultimately did in November of 2005. After that 

time, Mr. Devens and Ms. Squibb testified that they returned to the 

Essex property during the summer months to avoid being in Florida 

during the hot weather and the hurricane season. Mr. Devens also 

spent a few weeks each year at his home in Scarborough, Maine and 

took other trips, including an annual family hunting trip to Canada 

each fall.   

Mr. Devens testified that, in order to fund his retirement in 



the absence of a pension, he liquidated investment holdings and 

reinvested the funds in more stable instruments that would provide a 

steady income. As a result of these liquidations, Mr. Devens realized 

significant capital gain income in both of the tax years at issue, 

and that income was the source of the dispute in this appeal.  If 

this income was not Massachusetts source income, it would only be 

Massachusetts taxable income if Mr. Devens was domiciled in or 

otherwise a resident of Massachusetts when he received it.    

E.   Ministerial Actions Taken Upon Moving to Florida 

     Mr. Devens executed a number of ministerial actions in preparation 

for his move to Florida.  On October 4, 2004, he was issued a Palm 

Beach County, Florida Voter Identification Card.  He removed himself 

from the voter rolls in Essex and received a Final Notice of Removal 

from the town clerk on September 28, 2005. On October 11, 2005, Mr. 

Devens was issued a Florida vehicle registration card for his 1999 

BMW, a vehicle insurance card for the BMW, and a Florida driver’s 

license. On January 5, 2006, Mr. Devens and Ms. Squibb jointly filed 

an application for an ad valorem tax exemption (“homestead 

exemption”) for the Florida property, on which they stated that they 

were permanent residents of Florida.  Ms. Squibb likewise changed her 

voter registration and driver’s license from Massachusetts to Florida 

on December 6, 2005.   

F.   Appellant’s Social Activities 

     The record contained considerable testimony about Mr. Devens’ 



social life, club memberships, and activities in Massachusetts, 

Florida, and elsewhere.  In Massachusetts, Mr. Devens belonged to the 

Essex County Club, a summer club for golf and tennis.  According to 

his testimony, during the tax years at issue, Mr. Devens played 

tennis at the Essex County Club approximately twenty times and golf 

ten or fifteen times during the summer.  Mr. Devens had also been a 

member since 1960 of the Union Boat Club of Boston, where he was once 

the club handball champion. Mr. Devens testified that he was unable 

to play the sports offered at the club, such as squash and handball, 

during the periods relevant to this appeal because of his arthritis. 

 He retained his membership, however, because as a “lifetime member,” 

his dues were waived, and thus there was no cost to him to remain a 

member at that club.   

In Florida, Mr. Devens belonged to the Gulf Stream Bath and 

Tennis Club, to which he applied for membership in November of 2005.  

He described it as a club on the beach that served meals and held 

bridge games and also offered tennis. Mr. Devens’ friend, Dennis 

Canada, was also a member of the Gulf Stream Bath and Tennis Club, 

where he testified that he played tennis weekly with Mr. Devens.  

According to the testimony of both men, Mr. Devens played tennis at 

that club between three and five times per week.  Additionally, Mr. 

Devens testified that several of the members of the club were people 

whom he knew from his community in Scarborough, Maine.  Mr. Canada 

testified that it seemed as though Mr. Devens knew numerous people at 

the club immediately upon joining.  Mr. Devens also played bridge 



approximately twice per week at the Gulf Stream Bath and Tennis 

Club.   

Ms. Squibb became a member of the Delray Dunes Golf and Country 

Club, where Mr. Devens frequently golfed as her guest. Mr. Devens 

also belonged to the Delray Dunes Association and the Bonsai Villas 

Association, participating in activities with each of those groups.  

For example, Mr. Devens joined the decorating committee of the newly 

constructed Delray Dunes clubhouse, and as part of that committee, he 

helped remodel the mailroom and also personally helped plant new 

plantings around the shared pool.  

By all accounts, Delray Dunes was a very social community, with 

frequent social events, such as the weekly cocktail gatherings by the 

shared pool, which Mr. Devens and Ms. Squibb regularly attended. The 

testimony offered by the appellant revealed that he and Ms. Squibb 

led an active social life in Florida, frequently dining with friends 

and playing golf, tennis and bridge.   Other witnesses corroborated 

Mr. Devens’ testimony regarding his and Ms. Squibb’s social ties to 

Florida. Dennis Canada testified that Mr. Devens had a large circle 

of friends in Florida.  Barbara Pompa, a member of the Delray Dunes 

Homeowner’s board, testified to Mr. Devens’ community involvement, 

saying that he and Ms. Squibb were “very connected,” and “definitely 

part of that group.”  

Mr. Devens utilized professional services, including doctors and 

lawyers, in both Florida and Massachusetts during the tax years at 



issue. Though his primary care physician was in Massachusetts, Mr. 

Devens utilized other physicians in Florida. Mr. Devens maintained 

his insurance with Blue Cross Blue Shield of Massachusetts because 

that was the insurance Brookline Bank provided to its retirees. Mr. 

Devens testified that doctors in Florida accepted this insurance and 

that if he were to give up his Massachusetts-based insurance 

provider, he would lose the 21% premium contribution from Brookline 

Bank.[3]   

     Although he retired from Brookline Bank in the fall of 2005, Mr. 

Devens was a passive investor in several corporations and limited 

liability companies based in Massachusetts and elsewhere. He had a 

33% stock ownership interest in Devens Management Associates, a 

Boston-based investment group. Additionally, Mr. Devens was a limited 

partner in the Massachusetts companies Williams Street Limited 

Partners, Middlesex Technology Center, and Devens LLC. Mr. Devens 

testified that he had no transactional authority or daily involvement 

in any of these entities. Mr. Devens also maintained a 1.59% profit 

share in Buenos Aires Residential Co. II LLC, a Boston-based company 

that invested in South American real estate. 

G.   Board’s Ultimate Findings of Fact 

On the basis of all of the evidence, the Board found that, in 

2005, Mr. Devens spent more than 183 days in Massachusetts.  The 

Board further found that during that period, Mr. Devens lived in and 

paid expenses relating to the Essex property, including utility bills 



and property taxes, and thus, the Board found that he maintained the 

Essex property as a permanent place of abode.  Therefore, and as 

discussed further in the Opinion below, the Board found that Mr. 

Devens was a resident of Massachusetts under G.L. c. 62, § 1(f) for 

the tax year ending December 31, 2005.   

Additionally, the Board found that Mr. Devens spent fewer than 

183 days in Massachusetts in 2006.  The Board found that Mr. Devens 

had been domiciled in Massachusetts prior to October of 2005, while 

he was working at Brookline Bank and living in the Essex property, 

but that he changed his domicile to Florida upon retiring and moving 

there in October of 2005.  The Board found the testimony of each of 

the witnesses to be credible and supported by the documentary 

evidence, and the Board found that the record as a whole supported 

Mr. Devens’ contention that he changed his domicile from 

Massachusetts to Florida after retiring and moving there in October 

of 2005.   

The record showed that in 2005, Mr. Devens was in his late 

sixties, with certain health problems, including arthritis.  

Substantial evidence, including the testimony of several witnesses, 

showed that, prior to the tax years at issue, Mr. Devens had 

contemplated retiring to Florida so that he could enjoy the warm 

weather and participate year-round in athletic activities, which 

ameliorated his health issues.  As early as 2002, he had begun taking 

steps to facilitate his retirement to Florida, such as exploring 

different communities and looking for homes in Florida with the 



assistance of a realtor.   

The Board further found that Mr. Devens’ strongest ties were to 

his fiancée, Diana Squibb, with whom he lived and shared his life.  

The Board therefore placed considerable weight on the actions taken 

by Mr. Devens in concert with Ms. Squibb.  The Board found that Mr. 

Devens’ joint purchase, along with Ms. Squibb, of the Florida 

property in 2004, was consistent with his stated desire to live in 

Florida upon retirement.  The features of the Florida property, with 

its single level of living and location in a setting where the 

homeowners were not responsible for maintenance of the grounds, made 

it a logical choice for a retirement home.  Moreover, in contrast to 

the renovations conducted at the Essex property, which the testimony 

established were more in the nature of repairs, the extensive, 

customized renovations completed at the Florida property were a 

persuasive indicator to the Board that Mr. Devens and Ms. Squibb 

intended for the Florida property to become their permanent, primary 

residence, rather than a vacation or secondary home.  As Ms. Pompa 

testified, the renovations made by Mr. Devens and Ms. Squibb to the 

Florida property were not the type of renovations made by individuals 

who were primarily concerned with resale value, but instead were the 

type of careful renovations made by individuals wishing to make the 

property their permanent home.   

Furthermore, the Board found that Mr. Devens had already begun 

distancing himself from the Essex property by placing it in the 

trust, such that he would eventually have no legal interest in it.  



The Board found that Mr. Devens’ placement of the Essex property into 

the trust was an action consistent with his stated intention to 

retire elsewhere.  What had remained uncertain until the fall of 2005 

was the time at which that retirement would occur.   

The Board found credible Mr. Devens’ and Ms. Squibb’s testimony 

that changes in Brookline Bank’s compensation policies spurred Mr. 

Devens’ abrupt resignation from his position with Brookline Bank in 

late September of 2005.  The Board further found that, consistent 

with his plans to retire to Florida, Mr. Devens left Massachusetts 

almost immediately for Florida following his resignation, with Ms. 

Squibb joining him soon thereafter.  Documentary evidence entered 

into the record supported Mr. Devens’ and Ms. Squibb’s testimony as 

to the timing of Mr. Devens’ retirement and his departure for 

Florida. A letter from Brookline Bank to Mr. Devens, dated September 

30, 2005, was addressed to Mr. Devens at the Florida property.  The 

complaint for a lawsuit in which Mr. Devens was a plaintiff, filed on 

October 24, 2005 in the United States District Court for the District 

of Columbia, also listed Mr. Devens’ address as 14 Bonsai Drive, 

Boynton Beach, Florida.   

In preparation for his move to Florida, Mr. Devens registered to 

vote in Florida, removed himself from the voter rolls in Essex, 

obtained a Florida driver’s license, registered and insured his car 

in Florida, and applied for a homestead exemption for the Florida 

property.  The Board found that these actions, taken together with 

his other actions, demonstrated Mr. Devens’ intentions to remain in 



Florida indefinitely, if not permanently, and not to return to live 

in Massachusetts.   

  The testimony revealed that athletic activities such as tennis 

and golf were important to both Mr. Devens and Ms. Squibb, and that 

the Florida weather better facilitated their enjoyment of those 

activities.  In promotion of these interests, Ms. Squibb and Mr. 

Devens each joined clubs in Florida, at which they participated in 

these activities and socialized with others.  The evidence, including 

the testimony of several witnesses, showed that Mr. Devens 

established meaningful social connections in Florida, including with 

his neighbors in the Delray Dunes and Bonsai Villa communities and 

with other individuals with whom he dined, golfed, and played tennis 

or bridge.  The Board also found that Mr. Devens socialized in 

Florida with other individuals whom he had known prior to moving to 

Florida, such as Dennis and Suzie Canada.   

Further, the Board found that Mr. Devens established meaningful 

civic connections in Florida by joining the Delray Dunes Association, 

the Bonsai Villas Association and committees within those 

associations through which he performed civic duties in the 

community.  The Board found these actions to be a persuasive 

indication that Mr. Devens personally invested himself in his new 

community.   

 In sum, the Board found that Mr. Devens’ change of domicile 

from Massachusetts was in no way pretextual, but instead was the very 



real completion of his plan to retire to Florida with his life 

partner, Ms. Squibb.  The Board found that Mr. Devens’ actions, taken 

together, were demonstrative of his certain purpose to change the 

center of his domestic, social and civic life from Massachusetts to 

Florida upon retirement, and not to return to live in Massachusetts.   

The Board found the evidence offered by the Commissioner less 

persuasive than the evidence offered by the appellant.  For example, 

the Commissioner relied heavily on the appellant’s telephone records, 

which indicated that he made many telephone calls to individuals in 

Massachusetts during the tax years at issue, presumably in an effort 

to show that the appellant retained his social connections to 

Massachusetts.  The Board did not find the appellant’s telephone 

records to be a precise or persuasive indicator of his place of 

domicile.  Though the evidence showed that he made telephone calls to 

many individuals in Massachusetts, the evidence also showed that he 

made many of those telephone calls from Florida, which the record in 

its totality showed had become his new domicile.   

Similarly, the Commissioner emphasized the appellant’s business 

connections to Massachusetts; however, the evidence showed that he 

held only passive interests in a few businesses in Massachusetts, 

playing no active or day-to-day role in those businesses.  The Board 

therefore found that the appellant’s business interests did not 

provide reliable evidence of the center of his domestic, social, and 

civic life.   



Lastly, the Board found unavailing the Commissioner’s efforts to 

downplay the importance of Ms. Squibb in the appellant’s life.  The 

Commissioner asked the Board to discount the appellant’s ties to Ms. 

Squibb because she was not married to him, while simultaneously 

encouraging the Board to place significant weight on the fact that 

the appellant’s two sons and grandchildren lived in Massachusetts.  

The Board declined to do so.  Ms. Squibb was the appellant’s fiancée, 

with whom he had lived for years prior to and during the tax years at 

issue.  In contrast, both of Mr. Devens’ sons were adults during the 

tax years at issue, and the appellant did not live with them during 

or even immediately prior to the tax years at issue.  Further, though 

he had two grandchildren as of the time of the hearing of this 

appeal, his first grandchild was born in October of 2006, just two 

months prior to the end of the last tax year at issue.  It was clear 

from the record that Ms. Squibb played a central role in Mr. Devens’ 

day-to-day life, and accordingly, the Board considered his ties to 

Ms. Squibb to be a more reliable indicator of Mr. Devens’ place of 

domicile than his ties to his sons or grandchildren.   

In conclusion, the Board found that the appellant moved to the 

Florida property in late 2005, with an intention to remain 

indefinitely, and without an intention to return to live in 

Massachusetts.  The Board found that Florida became the center of the 

appellant’s domestic, social, and civic life after he retired and 

moved there in October of 2005.  The Board therefore found that the 

appellant met his burden of proving that he changed his domicile from 



Massachusetts to Florida in October of 2005.    

The Board, nevertheless, also found that the appellant spent 

more than 183 days in Massachusetts in 2005 while maintaining the 

Essex property as a permanent place of abode. The Board determined 

that, notwithstanding the change of domicile in October of 2005, he 

was a statutory resident of the commonwealth for that year, i.e., he 

was present here more than 183 days and maintained a permanent place 

of abode.  Accordingly, based on its finding that the appellant was a 

resident under G.L. c. 62, § 1(f) for the tax year ending December 

31, 2005, the Board issues this revised decision for the appellant, 

granting an abatement for only the tax year ending December 31, 2006, 

in the amount of $344,115, plus interest and penalties.   

  

                           OPINION 

Under G.L. c. 62 § 2, Massachusetts residents are taxed, with 

certain limitations not relevant here, on all of their income from 

whatever sources derived.  In  contrast, Massachusetts taxes non-

residents only on income from Massachusetts sources. 

See G.L. c. 62, § 5A. A “resident” for Massachusetts tax purposes is 

defined as: 

(1) any natural person domiciled in the commonwealth, or 

(2) any natural person who is not domiciled in the 

commonwealth but who maintains a permanent place of abode 

in the commonwealth and spends in the aggregate more than 

one hundred eighty-three days of the taxable year in the 

commonwealth, including days spent partially in and 

partially out of the commonwealth. 



  

G.L. c. 62, § 1(f).   

Mr. Devens contended that he changed his domicile to Florida in 

the fall of 2005, such that he was only a part-year resident in 2005 

and a nonresident in 2006. The Commissioner contended that the 

appellant was domiciled in Massachusetts for both of the tax years at 

issue. Further, the Commissioner contended that even if the appellant 

was not domiciled in Massachusetts in 2005, he was a resident of 

Massachusetts in 2005 because he spent more than 183 days in the 

commonwealth and also maintained a permanent place of abode therein. 

Therefore, there were two issues presented in this appeal: first, 

whether Mr. Devens was domiciled in Massachusetts during the tax 

years at issue and, second, whether Mr. Devens was a resident of 

Massachusetts in 2005, regardless of his place of domicile.   



  Domicile 

Domicile is commonly defined as “the place of actual residence 

with intention to remain permanently or for an indefinite time and 

without any certain purpose to return to a former place of abode.”  

Commonwealth v. Davis, 284 Mass. 41, 50 (1933).  While domicile may 

be a difficult concept to define precisely, the hallmark of domicile 

is that it is “‘the place where a person dwells and which is the 

center of his domestic, social and civic life.’” Reiersen v. 

Commissioner of Revenue, 26 Mass. App. Ct. 124, 125 (1988) (citing 

RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 12 (1969)).   

In the present appeal, the appellant did not dispute that he had 

been domiciled in Massachusetts prior to October of 2005.  Instead, 

he contended that he changed his domicile to Florida upon retiring 

and moving there in October of 2005.  “It is a general rule that the 

burden of showing a change of domicil[e] is upon the party asserting 

the change.”   Mellon Nat’l Bank & Trust Co. v. Comm’r of 

Corporations and Taxation, 327 Mass. 631, 638 (1951); Horvitz 

v. Commissioner of Revenue, 51 Mass. App. Ct. 386, 394 (2001).  See 

also Davis, 284 Mass. at 49 (“The burden of proof that his domicil[e] 

was changed rested on the defendant because he is the one who 

asserted that such change had taken place.”). Thus, the burden of 

proof was on the appellant to prove that he had changed his 

domicile.   

Massachusetts follows the common law rule that a person with 



legal capacity is considered to have changed his or her domicile by 

satisfying two elements: the establishment of physical residence in a 

different state and the intent to remain at the new residence 

permanently or indefinitely.  McMahon v. McMahon, 31 Mass. App. Ct. 

504, 505 (1991). See Reiersen, 26 Mass. App. Ct. at 125 (“A change of 

domicile occurs when a person with capacity to change his domicile is 

physically present in a place and intends to make that place his home 

for the time at least; the fact and intent must concur.” (citing 

Hershkoff v. Board of Registered Voters of Worcester, 366 Mass. 570, 

576-77 (1974)). “The determination of intent goes beyond merely 

accepting the taxpayer’s expression of intent and instead requires an 

analysis of the facts closely connected to the taxpayer’s major life 

interests, including family relations, business connections, and 

social activities.”  Mee v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 2010-273, 290-91.   

In the present appeal, the Board found credible Mr. Devens’ 

stated intention to move to Florida upon retirement.  His testimony 

and the credible testimony of his several witnesses indicated that it 

was his long-held desire to retire to Florida, where the weather was 

more favorable to his health conditions and more conducive to his – 

and Ms. Squibb’s – interests in participating in athletic activities 

regularly.   

Further, the Board found and ruled that Mr. Devens’ actions were 

consistent with his stated intention to transition his life to 

Florida upon retirement.  In particular, the Board found and ruled 



that his joint purchase, along with Ms. Squibb, of the Florida 

property and its subsequent extensive renovation demonstrated his 

intention to make that property his permanent, primary residence, 

rather than a vacation property or secondary home. See Mee, Mass. ATB 

Findings of Fact and Reports at 2010-296 (finding that appellants 

demonstrated their commitment to changing their domicile to Florida 

through the extensive renovation and refurbishment of their Florida 

residence); see also Rosenthal v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 1997-859, 872-73 (finding that the 

appellants met their burden of proving they changed their domicile to 

Florida in part based on their substantial investment in a Florida 

condominium).  Moreover, the Board found and ruled that the Florida 

property, which was a one-story residence situated in a gated 

community where groundskeeping services were provided, was more 

amenable to retirement living than the Essex property, which was a 

two-story residence situated on a large, sprawling lot.  See Mee, 

Mass. ATB Findings of Fact and Reports at 2010-287 (finding that 

appellants’ Florida residence was more conducive to retirement living 

than their multi-story Massachusetts residence).  In addition, the 

Board found and ruled that Mr. Devens’ placement of the Essex 

property into the trust in 2003, such that he would have no legal 

interest in that property after a ten-year period, was consistent 

with his stated intention to retire elsewhere.   

The evidence showed that Mr. Devens abruptly retired in late 

2005 and departed for Florida almost immediately thereafter.  The 



Board found and ruled that upon moving to Florida, Mr. Devens 

established strong social connections in his community.  He joined 

the Gulf Stream Bath and Tennis Club, where he participated 

frequently in tennis and other activities, and he golfed as a guest 

of Ms. Squibb at the Delray Dunes Golf and Country Club.  The 

evidence showed that Mr. Devens and Ms. Squibb developed friendships 

and socialized within their community, and also socialized with 

friends that they had known prior to moving to Florida, such as 

Dennis and Suzie Canada.  The Board further found and ruled that Mr. 

Devens participated civically in the Delray Dunes community by 

joining various local associations and participating in activities 

through them.    

Additionally, the Board found and ruled that Mr. Devens 

performed a variety of actions consistent with an intent to move to 

and remain in Florida indefinitely. See, e.g., Williams v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2009-

629, 642 (citing the taxpayers’ performance of certain ministerial 

actions as evidence that they had changed their domicile from 

Massachusetts to Florida). Specifically, Mr. Devens registered to 

vote in Florida, removed himself from the Essex voter rolls, 

registered and insured his car in Florida, obtained a Florida 

driver’s license, and applied for and was granted a homestead 

exemption for the Florida property.   

Although the evidence showed that Mr. Devens retained certain 

ties to Massachusetts, his continuing ties to Massachusetts did not 



foreclose a finding of a change of domicile.  “[S]uch change does not 

require that a taxpayer divest himself of all remaining links to the 

former place of abode, or stay away from that place entirely.”  

Horvitz, Mass. ATB Findings of Fact and Reports at 2002-259 (citing 

Gordon v. Commissioner of Revenue, Mass. ATB Findings of Fact and 

Reports 1988-367,375)).  Thus, although Mr. Devens and Ms. Squibb 

returned to the Essex property for several months each year, their 

regular stays at the Essex property did not preclude a finding of a 

change of domicile.  See Salah v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 1997-842, 856 (finding that the 

taxpayers, who returned to their Massachusetts residence each summer 

after moving to Florida, had changed their domicile to Florida based 

on factors which established that the center of the taxpayers’ 

domestic, social and civic lives had shifted to Florida).  Similarly, 

Mr. Devens’ business ties to Massachusetts did not preclude a finding 

of a change of domicile.  The Board found and ruled that Mr. Devens’ 

business ties to Massachusetts, which consisted of passive interests 

in several companies, were not reliable evidence of the center of his 

“domestic, social, and civic life.” Reiersen, 26 Mass. App. Ct. at 

125; see also Arena v. Commissioner of Revenue, Mass. ATB Findings of 

Fact and Reports 2010-11, 37 (finding that the taxpayer’s passive 

investments and his advisory role in two Massachusetts LLCs did not 

preclude a change of domicile).  And lastly, although the appellant’s 

sister, two sons, and a grandchild lived in Massachusetts during the 

tax years at issue, the Board found that these familial ties were not 



the most persuasive evidence of Mr. Devens’ place of domicile.  See 

Reiersen, 26 Mass. App. Ct. at 130 (holding that the taxpayer had 

changed his domicile to the Philippines, despite the fact that the 

taxpayer’s entire nuclear family resided in Massachusetts).   The 

Board found and ruled that these familial ties were less indicative 

of Mr. Devens’ place of domicile than were his ties to Ms. Squibb, to 

whom he was engaged and with whom he lived prior to and during the 

tax years at issue.  The Board therefore placed less weight on the 

appellant’s familial ties in Massachusetts and greater weight on his 

ties to Ms. Squibb, who, along with Mr. Devens, retired and moved to 

Florida in 2005.   

     On the basis of all of the evidence, the Board found and ruled that 

the appellant met his burden of proving that he changed his domicile 

from Massachusetts to Florida in October of 2005.  The Board 

accordingly issued a decision for the appellant and granted an 

abatement in the amount of $344,115, plus penalties and interest, for 

the tax year ending December 31, 2006.   

2005 Residency 

A “resident” for Massachusetts tax purposes is defined as: 

(1) any natural person domiciled in the commonwealth, or 

(2) any natural person who is not domiciled in the 

commonwealth but who maintains a permanent place of abode 

in the commonwealth and spends in the aggregate more than 

one hundred eighty-three days of the taxable year in the 

commonwealth, including days spent partially in and 

partially out of the commonwealth. 

  

G.L. c. 62, § 1(f). 



As discussed above, the Board found and ruled that Mr. Devens 

changed his domicile from Massachusetts to Florida in October of 

2005; accordingly, it next considered the application of the second 

prong of the statute.   

It is not necessary for a person to own or even rent a dwelling 

for the dwelling to be considered a “permanent place of abode.”  A 

“permanent place of abode” is any dwelling which is “continuously 

maintained by a person, whether or not owned by such person[.]”  TIR 

95-7.  A dwelling will not be considered to be a “permanent place of 

abode” if it is not winterized or does not feature kitchen and bath 

facilities or if it is leased or maintained for only a predetermined, 

temporary period of time to accomplish a particular, documented 

purpose.  For purposes of determining residency, a “temporary” period 

shall not exceed one year.  Id.  In the present appeal, the terms of 

the trust gave Mr. Devens the right to the exclusive use of the Essex 

property for a period of ten years, beginning in 2003, along with the 

responsibility to maintain it.  The evidence showed that Mr. Devens 

lived in the Essex property until October of 2005, and that, as 

directed by the terms of the trust, he paid the expenses relating to 

the Essex property.  Thus, the Board found and ruled that he 

maintained that property as a permanent place of abode.   

Additionally, it was undisputed that Mr. Devens spent more than 

183 days in the commonwealth in 2005.  His claim that he was not 

required to file as a resident rested solely on his argument that 

because he moved to Florida in October of 2005, he fit within the 



definition of “part-year resident” set forth in the Commissioner’s 

instructions (“instructions”) to the Massachusetts Resident Income 

Tax Return, Form 1 (“Form 1”).  The instructions describe the filing 

obligations of three categories of individuals.  The instructions 

read, in relevant part: 

1.  You are a Full-Year Resident if your legal 

residence (domicile) is in Massachusetts or if you 

maintain a permanent place of abode in Massachusetts 

and during the year spend more than 183 days, in the 

aggregate, in the state. If you fit this description 

you should file a Massachusetts Resident Income Tax 

Return, Form 1.  

  
2.  You are a Nonresident if you were not a resident 

of Massachusetts but earned Massachusetts income (e.g. 

from a job in Massachusetts).  You must report such 

income by filing a Massachusetts Nonresident/Part-Year 

Resident Income Tax Return, Form 1-NR/PY.   

  

  

3.  You are a Part-Year Resident if you either moved 

into or moved out of Massachusetts during the taxable 

year. In this case, you must reduce certain income, 

deductions and exemptions based on the number of days 

you were a resident or on the amount of your income 

that is subject to Massachusetts tax.  Part-year 

residents must file a Massachusetts Nonresident/Part-

Year Resident Income Tax Return, Form 1-NR/PY.   

  
If both categories 2 and 3 apply to you, you will have 

to file both as a nonresident and a part-year 

resident.  In these cases, you must file one 

Massachusetts Form-1-NR/PY and complete the 

Resident/Nonresident Worksheet, Schedule R/NR, to 

calculate the portion of income earned while a 

resident and the portion of income earned while a 

nonresident.  If you are required to file as both a 

part-year resident and a nonresident, be sure to fill 

in the oval below the address section of Form 1-NR/PY 

to indicate that you are completing Schedule R/NR and 

enclose Schedule R/NR with your return.   

  

(Emphasis in the original). 



  

  

  The appellant further asserted that the Commissioner was bound 

by her instructions, citing as support Commissioner of Revenue v. 

BayBank Middlesex, which held that “administrative agencies must 

abide by their own internally promulgated policies.” Commissioner of 

Revenue v. BayBank Middlesex, 421 Mass. 736, 739 (1996).   The Board 

rejected these arguments.   

In making these arguments, the appellant ignores the plain 

language of G.L. c. 62, § 1(f), which unequivocally resolves the 

issue of residency for 2005. He also ignores the language of 

paragraph one of the instructions, which precedes the language cited 

by the appellant and is fatal to his arguments.  The language of 

paragraph one of the instructions is explicit and unambiguous, and 

indisputably applied to the appellant as he maintained a permanent 

place of abode in Massachusetts and was present in the commonwealth 

for more than 183 days in 2005.   

The appellant’s reliance on BayBank Middlesex was misplaced.  

That case involved the Commissioner’s assessment of a bank excise 

which was a departure from the Commissioner’s longstanding practice 

and which was contrary to instructions published by the Commissioner 

that had been in place for several decades before the assessment at 

issue.  Id. at 739.   The Court held in that case that the 

Commissioner could not retroactively apply “a change in policy when 

the department itself made a clear policy statement to the 



contrary.”  Id. at 743.   There was no such departure from 

longstanding practice or change in policy in the present appeal, only 

the appellant’s selective reading of the instructions.  The Board 

therefore rejected the appellant’s argument that the instructions 

permitted him to file as anything other than a resident in 2005, and 

instead found and ruled that he was required to file as a resident as 

described by both paragraph one of the instructions and by G.L. c. 

62, § 1(f).  

   

  

 Conclusion    

On the basis of all of the evidence, the Board found and ruled 

that the appellant was a Massachusetts resident for the tax year 

ending December 31, 2005 because he spent more than 183 days in the 

commonwealth and maintained a permanent place of abode in the 

commonwealth, and the Commissioner therefore properly assessed a 

deficiency assessment in the amount of $185,702 in tax, plus 

interest, to the appellant.   



Additionally, the Board found and ruled that the appellant met 

his burden of proving that he changed his domicile from Massachusetts 

to Florida in October of 2005.  The Board therefore issues this 

revised decision for the appellant, granting an abatement in the 

amount of $344,115 in tax, plus interest and penalties, for the tax 

year ending December 31, 2006.   

  

    APPELLATE TAX BOARD 

  

                        By:                     ____________ 

                           Thomas W. Hammond, Jr., Chairman  

  

  

  

  

A true copy, 

  

  

Attest:                      

       Clerk of the Board 

  

 
 

[1] Mr. Devens’ name was removed from the deed for the Ipswich 

property subsequent to the tax years at issue. 

[2] Mr. Devens and Ms. Squibb testified that they attended a wedding 

in Salt Lake City, Utah, the first weekend in October of 2005, and 

their testimony was corroborated by personal calendars maintained by 

Ms. Squibb which were entered into the record.  Mr. Devens testified 

that he left Massachusetts for Florida upon returning from Utah.  

[3]   Mr. Devens testified that Brookline Bank contributed 3% of the 



premium paid for each year that Mr. Devens was employed at the Bank. 

After receiving such credit for 7 years, Mr. Devens was entitled to a 

21% premium contribution. 
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board 

of Assessors of the Town of Mattapoisett (“assessors” or “appellee”) 

to abate taxes on certain real estate owned by and assessed to Alida 

Greeley (“appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 

2010 (“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal. Chairman Hammond and 

Commissioners Scharaffa, Egan, and Rose joined him in the decision 

for the appellee.  

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

Samuel L. Parkman, Esq. for the appellant. 

Donald Fleming, assessor, for the appellee. 

  



FINDINGS OF FACT AND REPORT 

     Based on the testimony and exhibits offered into evidence at the 

hearing of this appeal, the Appellate Tax Board (“Board”) made the 

following findings of fact. 

     On January 1, 2009, the appellant was the assessed owner of an 

improved 1.1-acre parcel of land located at 43 Ned’s Point Road in 

the Crescent Beach section of Mattapoisett (“subject property”). The 

subject property has 100 feet of ocean frontage on Buzzard’s Bay and 

is improved with a single-family A-frame cottage constructed on 

piers. The two-level dwelling was built circa 1970, has a total of 

1,358 square feet of living area, and contains six rooms, including 

four bedrooms. The dwelling’s amenities include a wood deck that 

offers direct ocean views.  

     For the fiscal year at issue, the assessors valued the subject 

property at $966,800, at the tax rate of $10.34 per thousand, in the 

total amount of $9,996.71.   

     The actual tax bills for fiscal year 2010 were mailed on December 

31, 2009, by Mattapoisett’s Collector of Taxes. In accordance with 

G.L. c. 59, § 57C, the appellant paid the tax due without incurring 

interest. On January 25, 2010, the appellant timely filed an 

Application for Abatement with the 



assessors, which was denied on April 26, 2010.[1] The appellant 

seasonably filed an appeal with the Board on July 9, 2010. On the 

basis of these facts, the Board found and ruled that it had 

jurisdiction to hear and decide this appeal. 

     The appellant called only one witness at the hearing of the appeal, 

Mr. Greeley, the appellant’s husband, with whom the appellant 

occupies the subject property. Mr. Greeley testified that in his 

opinion the property was overvalued for several reasons. First, the 

ocean frontage of the property is marshland, so the only way to walk 

to the beach is via a path that is off the property. Second, the 

beach is at the end of Ned’s Point Road, and Mr. Greeley stated that 

he encounters dust and occasional noise from passing cars as well as 

dog feces when he visits the beach. Third, the dwelling is required 

to be on piers because the property is within a flood zone and, given 

that the house was built around 1970, it is below the current 11-foot 

elevation requirement. However, the appellant did not offer any 

evidence to explain how or to what extent the stated conditions 

negatively impacted the value of the subject property.  

     The appellant further submitted property record cards relating to 

the properties at 31 and 33 Ned’s Point Road as well as 0 and 8 

Brierpatch Lane as evidence of the assessed values of purportedly 

comparable properties. The Board, however, did not find this evidence 

persuasive.  

The properties at 31 and 33 Ned’s Point Road are on the same street 

as the subject property but, as the appellant acknowledged, neither 

property has ocean frontage or an ocean view. Lacking these two 

attributes, the Board found that the properties were fundamentally 



different from the subject property and therefore were not comparable 

to the subject property. Similarly, neither of the cited properties 

on Brierpatch Lane has ocean frontage. Moreover, 0 Brierpatch Lane’s 

lot is unbuildable and the evidence presented did not indicate that 8 

Brierpatch Lane has water views. The Board therefore found that these 

properties were not comparable to the subject property. Having 

concluded that none of the cited properties was comparable to the 

subject property, the Board afforded no weight to their assessed 

values. 

       Finally, the appellant submitted a Multiple Listing Service (MLS) 

listing sheet reflecting the sale of the property at 21 Shore View 

Avenue, which is located across Mattapoisett Harbor from the subject 

property. The Board found this evidence wanting in several respects. 

  First, the house sold on March 25, 2010, some fifteen months after 

the relevant assessment date. Additionally, the property, which the 

listing sheet indicates was on the market for a single day, sold for 

a price significantly lower than its asking price, calling into 

question whether the property had sufficient exposure to the market. 

Finally, the appellant made no adjustments to the sale price of the 

property to account for differences with the subject property. These 

deficiencies, taken together, led the Board to place virtually no 

weight on the sale of the property at 21 Shore View Avenue. 

For their part, the assessors presented the requisite 

jurisdictional data and rested on the presumed validity of the 

assessment. 



     Based on the foregoing, the Board found and ruled that the 

appellant did not meet her burden of proving that the subject 

property was overvalued for the fiscal year at issue. Accordingly, 

the Board issued a decision for the appellee in this appeal. 

  

OPINION 

     The assessors are required to assess real estate at its fair cash 

value. G.L. c. 59, § 38. Fair cash value is defined as the price on 

which a willing seller and a willing buyer in a free and open market 

will agree if both of them are fully informed and under no 

compulsion. Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 

(1956).   

     The appellant has the burden of proving that the property has a 

lower value than the value assessed. See Schlaiker v. Assessors of 

Great Barrington, 365 Mass. 243, 245 (1974). “‘The burden of proof is 

upon the petitioner to make out its right as [a] matter of law to 

[an] abatement of the tax.’” Id. (quoting Judson Freight Forwarding 

Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). 

In appeals before this Board, a taxpayer “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 

591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 

848, 855 (1983)). In the present appeal, the Board found that the 



appellant did neither. 

Timely sales and assessments of comparable realty in the same 

geographic area as the subject property generally contain probative 

evidence for determining the value of the property at issue.  

Graham  v. Assessors of West Tisbury, Mass. ATB Findings of Fact and 

Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 

(1929)), aff’d, 73 Mass. App. Ct. 1107 (2008).  While analyses of 

comparable properties’ assessments and sales may form a basis for an 

abatement, see G.L. c. 58A, § 12B and Sands v. Assessors of Bourne, 

Mass. ATB Findings of Fact and Reports 2007-1098, 1106-1107 (“The 

introduction of such evidence may provide adequate support for either 

the granting or denial of an abatement.”), the proponent needs to 

establish initial comparability. Properties are comparable when they 

share fundamental characteristics with the subject property. Lattuca 

v. Robsham, 442 Mass. 205, 216 (2004). Moreover, the appellant must 

make adjustments for various factors which would otherwise cause 

disparities in the comparable prices. See Sroka v. Assessors of 

Monson, Mass. ATB Findings of Fact and Reports at 2009-846; Pembroke 

Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB 

Findings of Fact and Reports 1998-1072, 1080.  

In the present appeal, the Board found that the appellant failed to 

establish the comparability of her chosen nearby properties, the 

assessed values of which the appellant argued supported her claim of 

overvaluation. In particular, the properties at 31 and 33 Ned’s Point 

Road have neither ocean frontage nor an ocean view. Similarly, the 



properties on Brierpatch Lane do not have ocean frontage. Further, 

the property at 0 Brierpatch Lane is not buildable, and the evidence 

presented did not indicate that the property at 8 Brierpatch Lane 

offers ocean views. Given these facts, the Board found that the 

properties did not share fundamental characteristics with and were 

not comparable to the subject property. For these reasons, the Board 

found and ruled that the appellant’s comparable-assessment evidence 

did not provide reliable indications of the subject property’s fair 

cash value for the fiscal year at issue.   

As part of her case, the appellant also offered the sale of a 

purportedly comparable property. The Board found, however, that this 

sale provided little if any probative evidence of the subject 

property’s fair cash value. The property, located at 21 Shore View 

Avenue, sold on March 25, 2010, some fifteen months after the 

relevant assessment date, substantially impairing its 

characterization as “timely.” Additionally, the property was on the 

market for a single day and sold for a price significantly lower than 

its asking price, calling into question whether the property had 

sufficient exposure to the market. See Pagano v. Assessors of 

Swampscott, Mass. ATB Findings of Fact and Reports 2012-68, 79-81 

(Where “there was insufficient evidence produced to show that the 

property was exposed to the market for a sufficient period to 

maximize the number of potential buyers,” the Board found “that the 

circumstances surrounding the [] sale raised an inference that it was 

less than arm’s-length.”). Finally, the appellant made no adjustments 



to the sale price of the property to account for differences with the 

subject property. These deficiencies, taken together, led the Board 

to place virtually no weight on the sale of the property at 21 Shore 

View Avenue. 

     On the basis of the foregoing, the Board found and ruled that the 

appellant failed to establish that the fair cash value of the subject 

property was less than its assessed value as of the assessment date 

for the fiscal year at issue. Accordingly, the Board issued a 

decision for the appellee in this appeal. 

  

  

     APPELLATE TAX BOARD 

  

                        By: __________________________________              

                  Thomas W. Hammond, Jr., Chairman 

  

A true copy, 

Attest: ____________________________ 

         Clerk of the Board 

  

  

 
 

[1]  Generally, assessors have three months from the date of the filing 

to act on abatement application. See G.L. c. 58A, § 6. However, “when 

the day or last day for the performance of any act . . . falls on 

Sunday or a legal holiday, the act may . . . be performed on the next 

succeeding business day.” G.L. c. 4, § 9. April 25, 2010 was a 

Sunday, therefore the assessors’ April 26th denial of the appellant’s 

abatement application was valid. 
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This is an appeal under the formal procedure pursuant to G.L. c. 

58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board 

of Assessors of the City of Lawrence (“assessors” or “appellee”) to 

abate taxes on certain real estate in Lawrence, owned by and assessed 

to Michael S. Lei (“appellant”), under G.L. c. 59, §§ 11 and 38, for 

fiscal year 2011 (“fiscal year at issue”).  

     Commissioner Egan (“Presiding Commissioner”) heard the appeal under 

G.L. c. 58A, § 1A and 831 CMR 1.20 and issued a single-member 

decision for the appellee.  

 These findings of fact and report are made pursuant to a 

request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

  

Michael S. Lei, pro se, for the appellant. 

  

Charles Boddy, Esq. for the appellee.   



                 

FINDINGS OF FACT AND REPORT 

Based on the testimony and exhibits offered into evidence at the 

hearing of this appeal, the Presiding Commissioner made the following 

findings of fact.  

On January 1, 2010, the appellant was the assessed owner of a 

4,243-square-foot parcel of land improved with an owner-occupied 

residential duplex located at 65 Holly Street, Lawrence (“subject 

property”). For the fiscal year at issue, the assessors valued the 

subject property at $183,000 and assessed a tax thereon, at the rate 

of $13.45 per thousand, in the total amount of $2,461.35. The 

appellant timely filed an Application for Abatement with the 

assessors on February 1, 2011, which was denied on February 25, 2011. 

The appellant timely filed an appeal with the Appellate Tax Board 

(“Board”) on May 17, 2011. On the basis of these facts, the Presiding 

Commissioner found that the Board had jurisdiction to hear and decide 

this appeal.  

The appellant purchased the subject property and the duplex 

thereon, which contains 2,432 square feet of finished living area, in 

1992. The lower unit has 1,216 square feet of finished living area, 

including three bedrooms and one bath.  The upper unit includes three 

bedrooms and one bath, but the appellant claimed that it had suffered 

fire damage in 1997 that resulted in the revocation of its 

Certificate of Occupancy, and that it had been uninhabitable since 



that time. 

The appellant argued that the assessed value of the subject 

property exceeded its fair cash value for the fiscal year at issue. 

In support of this argument, the appellant presented various data 

intended to demonstrate that the subject property was overvalued when 

compared to four purportedly comparable properties. He provided 

photographs of the subject property and the purportedly comparable 

properties, as well as GoogleMaps screenshots of the neighborhood in 

which these properties are located. The purportedly comparable 

properties shown in these documents were labeled with information 

that the appellant had apparently copied and pasted from an unknown 

website that provides data on the features and sale prices of 

properties. The unverified data purported that these properties, 

which included one two-unit property, two three-unit properties, and 

one six-unit property, had sold for between $49,900 and $130,000 from 

January 2007 to January 2011. Additionally, the appellant provided 

property record cards for certain properties, which he had printed 

from the Lawrence assessors online database. 

The appellant presented no evidence of the extent or existence 

of the fire damage to the upper unit of the subject property, or what 

effect it had on the fair cash value of the property on the relevant 

date of assessment. 

Based on the sale prices of the purportedly comparable 

properties and his assertion that the assessors had not accounted for 



the diminished value of the subject property as a result of the 

alleged fire damage, the appellant concluded that the fair cash value 

of the subject property was $85,820.77 for the fiscal year at issue.  

For their part, the assessors rested on the presumed validity of 

their assessment. 

The Presiding Commissioner gave little weight to the appellant’s 

comparable-sales evidence. First, assuming that the two three-unit 

properties were comparable to the subject property, the Presiding 

Commissioner found that the appellant failed to demonstrate that they 

were probative of the fair cash value of the subject property. The 

appellant failed to make adjustments to account for the dissimilarity 

in number of units or other attributes of the properties relative to 

the subject property. Further, one of these properties was sold in a 

foreclosure sale, raising a question as to whether the sale was 

arm’s-length, which was not addressed by the appellant. The Presiding 

Commissioner found that, standing alone, this fact substantially 

diminished the probative value of the sale.  Similarly, the two-unit 

property that the appellant presented had been sold in a foreclosure 

sale, and was afforded little weight.  

The Presiding Commissioner found that the six-unit property 

offered by the appellant was not comparable to the subject property 

because it was significantly larger, containing three times as many 

units, and because the appellant presented no property record card or 

other evidence of its physical attributes or value. The only data the 



appellant presented as to the property’s value was the unverified 

information pasted onto a GoogleMaps screenshot of the neighborhood.  

In sum, the Presiding Commissioner found that the purportedly 

comparable properties presented by the appellant were of little 

probative value in determining the fair cash value of the subject 

property.  

Finally, the Presiding Commissioner found wholly unsubstantiated 

the appellant’s assertion that the alleged fire damage had diminished 

the fair cash value of the property in a way that was not accounted 

for in the contested assessment. The appellant failed to introduce 

evidence as to the existence, extent, or impact of the fire damage, 

and thus the Presiding Commissioner was unable to determine what if 

any abatement the appellant may have been entitled to based on the 

alleged damage.  

On the basis of all of the evidence, the Presiding Commissioner 

found and ruled that the appellant failed to establish that the fair 

cash value of the subject property as of the assessment date for the 

fiscal year at issue was less than its assessed value. For the 

reasons discussed above and in the following Opinion, the Presiding 

Commissioner rejected the comparable-sales evidence offered by the 

appellant and his assertion that the condition of the second unit 

rendered the assessed value of the subject property excessive. 

Accordingly, the Presiding Commissioner issued a single-member 

decision for the appellee in this appeal. 



  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38. Fair cash value is defined as the price 

on which a willing seller and a willing buyer will agree if both of 

them are fully informed and under no compulsion. Boston Gas Co. v. 

Assessors of Boston, 334 Mass. 549, 566 (1956).  

The assessment is presumed valid unless the taxpayer sustains 

the burden of proving otherwise. See Foxboro Associates v. Assessors 

of Foxborough, 385 Mass. 679, 691 (1982); Schlaiker v. Assessors of 

Great Barrington, 365 Mass. 243, 245 (1974). In appeals before this 

Board, a taxpayer “‛may present persuasive evidence of overvaluation 

either by exposing flaws or errors in the assessors’ method of 

valuation, or by introducing affirmative evidence of value which 

undermines the assessors’ valuation.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 600 (1984) (quoting Donlon v. 

Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

A taxpayer may support a claim of overvaluation by presenting 

sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date, which generally contain 

probative evidence for determining the value of the subject property. 

See Olivieri v. Assessors of Egremont, Mass. ATB Findings of Fact and 

Reports 2008-232, 240-41; Graham v. Assessors of West Tisbury, Mass. 

ATB Findings of Fact and Reports 2007-321, 400 (citing McCabe v. 



Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 

(2008).  

However, the appellant has the burden of establishing the 

comparability of the properties used in the analysis to the subject 

property. See Sroka v. Assessors of Monson, Mass. ATB Findings of 

Fact and Reports 2009-835, 846 (citing Fleet Bank of Mass. v. 

Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-

546, 554)). Moreover, the appellant must make adjustments for various 

factors which would otherwise cause disparities in the comparable 

prices. See Sroka, Mass. ATB Findings of Fact and Reports at 2009-

846; Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, 

Mass. ATB Findings of Fact and Reports 1998-1072, 1080.  

In the instant case, the Presiding Commissioner found and ruled 

that the purportedly comparable properties that the appellant offered 

in support of his valuation of the subject property were of little 

probative value in determining the fair cash value of the subject 

property.  

 Even assuming the comparability of the three-unit properties to 

the subject property, the appellant made no adjustments to account 

for the dissimilarity in number of units or other attributes of the 

properties relative to the subject property.  For this reason alone, 

the Presiding Commissioner gave very little weight to the comparable-

sales evidence of the appellant for the two three-unit properties. 

See Pagano v. Assessors of Swampscott, Mass. ATB Findings of Fact and 



Reports 2012-68, 79 (finding that the appellant erred by failing to 

apply any adjustments to the sale prices of purportedly comparable-

sales properties and that this omission rendered the appellant’s 

comparable-sales analysis unpersuasive). 

Further, one of the three-unit properties was a foreclosure 

sale, which raises a presumption of compulsion that must be rebutted 

by the appellant or the sale cannot be viewed as providing reliable 

or persuasive evidence of fair cash value. Id. at 2012-79-81. The 

two-unit property that the appellant presented was also a foreclosure 

sale, and the appellant offered no evidence to rebut the presumption 

of compulsion for either property. Thus, the Presiding Commissioner 

gave these comparisons very little weight.  

The Presiding Commissioner also found that the appellant did not 

meet his burden of showing that the six-unit property he presented, 

which had three times as many units as the subject property, was 

comparable to the subject property.  Its significantly larger size 

and the unverified data, which was the only evidence the appellant 

presented in support of the property’s value, were not indicative of 

the fair cash value of the subject property.  

As a result of the foregoing, the Presiding Commissioner gave 

virtually no weight to the comparable-sales evidence presented by the 

appellant. 

Finally, the Presiding Commissioner found that the appellant’s 

assertion that alleged fire damage to the upper unit of the subject 



property entitled him to an abatement lacked adequate foundation. The 

appellant failed to demonstrate the existence, extent, or impact of 

such damage.  Consequently, the Presiding Commissioner could not 

determine to what degree, if any, the subject property’s fair cash 

value had been diminished by the claimed damage.  

Based on the foregoing, the Presiding Commissioner found and 

ruled that the appellant failed to meet his burden of proving that 

the fair cash value of the subject property was less than its 

assessed value for the fiscal year at issue. The appellant failed to 

introduce credible evidence about the fire damage to the subject 

property and introduced substantially flawed comparable-sales data, 

much of which was taken from unknown sources. Thus, the appellant has 

neither presented persuasive evidence of overvaluation nor introduced 

affirmative evidence of valuation that undermined the assessors’ 

valuation. Accordingly, the Presiding Commissioner issued a single-

member decision for the appellee.  

  

  

                               APPELLATE TAX BOARD            

  

  

  By: _______________________________ 

                              Nancy T. Egan, Commissioner 
  



A true copy, 

Attest: ___________________________ 

                    Clerk of the Board 
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     These are appeals filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

Board of Assessors of the City of Taunton (“assessors” or 

“appellee”), to abate taxes on certain real estate located in the 

City of Taunton owned by and assessed to 540 Taunton, LLC (“540 

Taunton” or “appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal 

years 2010 and 2011. 

     Commissioner Mulhern heard these appeals.  Chairman Hammond and 

Commissioners Scharaffa, Egan and Rose joined him in the revised 



decision for the appellant. 

These findings of fact and report, promulgated simultaneously 

with the revised decision, are made pursuant to the appellant’s 

request under G.L. c. 58A, § 13 and 831 CMR 1.32.   

      

Keith D. Vincola, Esq. for the appellant. 

  

Barry Cooperstein and Katherine Grein, assessors,   

for the appellee. 

FINDINGS OF FACT AND REPORT 

On the basis of the testimony and exhibits offered into evidence 

at the hearing of these appeals, the Appellate Tax Board (“Board”) 

made the following findings of fact. 

On January 1, 2009 and January 1, 2010, the relevant assessment 

dates for fiscal years 2010 and 2011, respectively (“fiscal years at 

issue”), 540 Taunton was the assessed owner of a single lot of land 

located in the City of Taunton and identified on the assessors’ map 

as Lot 13-3 (“subject property”).  For fiscal year 2010, the appellee 

valued the subject property at $2,213,600 and assessed a tax thereon 

at the rate of $22.60 per $1,000 in the total amount of $50,027.36.  

The appellant timely paid the taxes due.  On April 28, 2010, the 

appellant timely applied in writing for abatement to the appellee.  

On April 29, 2010, the appellee granted a partial abatement in the 

amount of $231,400 of valuation, bringing the assessed value down to 



$1,982,200.  On July 28, 2010, the appellant seasonably filed a 

Petition Under Formal Procedure with the Board.  On the basis of 

these facts, the Board found and ruled that it had jurisdiction over 

the appeal for fiscal year 2010. 

For fiscal year 2011, the appellee valued the subject property 

at $1,881,000 and assessed a tax thereon at the rate of $25.45 per 

$1,000 in the total amount of $47,871.45.  The appellant timely paid 

the taxes due.  On January 28, 2011, the appellant timely applied in 

writing for abatement to the appellee.  On January 31, 2011, the 

appellee granted a partial abatement of $112,300 of valuation, 

reducing the assessed value to $1,768,700.  On April 27, 2011, the 

appellant seasonably filed a Petition Under Formal Procedure with the 

Board.  On the basis of these facts, the Board found and ruled that 

it had jurisdiction over the appeal for fiscal year 2011. 

The subject property is situated in the City of Taunton, which 

is located approximately 34 miles south of Boston and about 18 miles 

east of Providence, Rhode Island.  Taunton is served by Route 24, 

Interstate I-495, U.S. Route 44, Route 140, and Route 138.  The 

subject property is located in an industrial district, in the Myles 

Standish Industrial Park on Myles Standish Boulevard.  Constructed in 

the mid 1980s, Myles Standish Industrial Park consists of over 800 

acres and houses over 100 companies in about 5,800,000 square feet of 

building space.  The commercial and industrial businesses range from 

high-tech companies to commercial warehouse space and large 

distribution centers.   



The subject property is approximately 4.17 acres in size and is 

nearly rectangular in shape.  It is generally level to street grade, 

and it is located on the westerly side of Myles Standish Boulevard 

with approximately 550 linear feet of frontage on Myles Standish 

Boulevard.  There is access to Myles Standish Boulevard at two 

separate entrances on the easterly (front) boundary line.  Public 

water, sewer, gas, telephone and cable are available at the site.  

There is a 30-foot wide drain easement, which runs along the entire 

easterly boundary line of the subject property.  

At all relevant times, the subject property was improved with a 

two-story, single tenant office building that is about 20 feet high.  

The nearly rectangular-shaped building consisted of 22,200 square 

feet of above-grade office space, with approximately 11,000 square 

feet of office space on each floor.  The foundation was poured 

concrete, and it had a flat roof covered with a rubber membrane.  The 

exterior walls of the subject building were concrete panels with an 

exposed aggregate finish and with standard multi-paneled glass 

windows on all four sides of the building.  A circular, paved 

driveway ran perpendicular to the subject building leading to the 

main entryway.  The main entrance consisted of double-entry glass 

doors that opened into a vaulted lobby area, which contained the 

stairway to the second level and an elevator for handicapped 

accessibility only.  The interior walls were painted sheetrock, the 

ceiling was constructed of suspended acoustic ceiling tiles, and 

lighting consisted of overhead recessed fluorescent lamps.  The men’s 



and women’s lavatories were ceramic tile.  There were exposed 

concrete floors on the first level and carpeted floors on the second 

level.  The wall-to-wall carpeting and some of the gypsum wallboard 

were pulled out after flooding and subsequent interior water damage 

during the winter of 2008-2009.  The subject building was heated with 

forced hot air fired by gas and was equipped with air conditioning 

through a roof-top HVAC system that was also fired by gas. 

The subject’s yard improvements included about 31,500 square 

feet of asphalt paving that provided parking for approximately 90 

automobiles.  The parking lot was equipped with lighting provided by 

3 high metal light poles with attached flood lamps.  To the front of 

the subject building was a 4-foot metal and masonry, two-sided 

business sign. 

The appellant’s first witness was Mark H. Donahue, President of 

M. Donahue Associates, Inc., a commercial real estate firm.  Mr. 

Donahue explained that he had been hired by 540 Taunton on three 

separate occasions to broker the sale or lease of the subject 

property starting in 2005.  The subject property had been vacant 

since 2007.  While he did not have documentation of exact asking 

prices, he recalled asking-sale prices in the general range of $90 to 

$100 per square foot, which would have yielded values between 

$1,998,000 to $2,220,000, and asking-rent amounts in the general 

range of $10 to $12 per square foot on a triple-net basis with what 

Mr. Donahue called some “modest build-up” for updating the carpet and 

paint.  He testified that the original asking price “dropped over 



time as the market declined and the property remained on the 

market.”  In his opinion, “[t]he office market is very, very bad in 

the Taunton area,” and he has observed persistent vacancies in the 

industrial market, because commercial buyers and lessees prefer the 

Mansfield area or areas along Route 128.  He further testified that 

the subject property was difficult to subdivide to multiple tenants 

because it had only one set of utilities and one parking area.  

Therefore, a tenant would have to occupy the entire 22,000 square 

feet, and, according to Mr. Donahue, not many 22,000-square-foot 

office tenants wanted to lease in Taunton.  

Mr. Donahue testified that he had recently brokered a sale of 

the subject property and it had been placed under agreement in June, 

2011 for $1,150,000.  In Mr. Donahue’s opinion, the sale was 

essentially for the land value, because the subject building had been 

vacant and the utilities had not been operated in about 5 years, 

“[s]o it’s pretty much a shell. . . .  I wouldn’t be surprised to see 

that building torn down someday.”  He explained that the HVAC system 

in particular would likely be in poor condition because of its non-

use, and over time, a vacant building’s air quality becomes “more 

stagnant and stale and the weather takes its toll.”  He also 

testified that the seller became motivated to sell the subject 

property, as the subject property had been marketed since 2005 by 

Mr. Donahue and by “two other very well-known Boston commercial real 

estate companies.”  The subject property was even put up for auction, 

at which no one submitted an acceptable bid.  As Mr. Donahue 



explained, “I think over time paying taxes, insurance, landscaping, 

you know, it finally catches up even with a guy with deep pockets.”  

He claimed that the buyer had made the same offer in 2010, at which 

time the seller rejected it, but a year later, the seller had become 

more motivated to accept the $1,150,000 price.   

On cross-examination, Mr. Donahue explained that the condition 

of the subject building as of January 1, 2009 was substantially the 

same as its condition in the spring of 2011 when it sold, because 

even though the subject building had only been vacant for two years 

as of the fiscal year 2010 assessment date, that was sufficient time 

for the air quality to become stagnant.  He also testified that the 

subject building’s condition one year later, the relevant assessment 

date for fiscal year 2011, would have been the same.  When asked 

whether he was involved with the advertising of the subject property 

for $2,100,000 on January 1, 2010, Mr. Donahue responded that he 

could not recall exactly, but that he might have advertised this 

listing at that price. 

The appellant next called Shaun Fitzgerald, a real estate 

appraiser, whom the Board qualified as an expert in the area of real 

estate valuation.  Mr. Fitzgerald conducted an appraisal of the 

subject property “as is” during the tax years at issue, that is, as a 

vacant, single-tenant office building.  He testified that the subject 

property was located in a good area for warehousing and distribution, 

but in his opinion, vacancy for industrial users in Myles Standish 

Park, at the time of the hearing of these appeals, was about 20 



percent, while the vacancy for office space at that time was about 30 

percent.   

Mr. Fitzgerald then testified concerning some of the particular 

defects at the subject property.  First, a water main break in the 

subject building sometime between late 2008 and early 2009 caused 

flooding and subsequent damage, resulting in the removal of all of 

the carpeting in the first floor and the replacement or need for 

replacement of about 4 to 6 inches of drywall.  Mr. Fitzgerald noted 

other items of disrepair or damage, including cracks and stains in 

the subject building’s entryway walls, which he surmised was caused 

by damage to the seals on the insulated glass windows.  He also noted 

that the outdoor landscaping was not well maintained, including trees 

that brushed against the building.  Like Mr. Donahue, he believed 

that the subject property was not well suited to a multi-tenant 

application because there was only one set of utilities, including 

one integrated HVAC system.   

Mr. Fitzgerald conducted and presented an appraisal report for 

purposes of the hearing of these appeals.  His appraisal developed 

two approaches to value -- the sales-comparison approach and the 

income approach.  For the sales-comparison approach for fiscal year 

2010, Mr. Fitzgerald utilized four purportedly comparable commercial 

office properties: (1) 34 Welby Road in New Bedford; (2) 35 Resnik 

Road in Plymouth; (3) 100 Laurel Street in East Bridgewater; and (4) 

38 Mechanic Street in Foxboro.  These properties sold between June, 

2007 and October, 2008.  The lot sizes of these purportedly 



comparable properties ranged from 0.99 acres to 6.57 acres, and their 

gross building areas ranged from 15,540 square feet to 46,542 square 

feet.   

Mr. Fitzgerald deemed building size to be a “weighted 

consideration” for all four of the comparable sales.  His appraisal 

report explains that “the market suggests that the larger building 

square footage drives down the price per square foot.  Conversely, 

smaller square footage drives up the price per square foot for the 

comparable.”  He also noted that building tenancy type -– single or 

multi-occupancy –- was another “weighted consideration” for 

Comparable Sale Four (a multi-tenant building), claiming that, with 

the “current trends of higher vacancy rates and tenant turnovers, 

larger single-tenant buildings are having more difficulty securing 

full occupancy.”  He applied further adjustments for lot size, 

condition, building quality, location, basement condition and quality 

of on-site parking.  After adjustments, Mr. Fitzgerald determined an 

adjusted effective sale price per square foot in the range of $47.83 

to $73.62, with an effective average sale price of $60.95 per square 

foot, which he rounded up to $61.00 per square foot.  Applying this 

effective sale price to the subject property’s gross building area of 

22,200 square feet yielded a value of $1,354,200, which 

Mr. Fitzgerald rounded down to $1,354,000 for fiscal year 2010.  

For fiscal year 2011, Mr. Fitzgerald utilized four purportedly 

comparable commercial office properties: (1) 46 North Street in 

Hyannis; (2) 755 Dedham Street in Canton; (3) 375 West Street in West 



Bridgewater; and (4) 247 N. Main Street/Route 28 in Randolph.  These 

properties sold between May, 2009 and January, 2010.  The lot sizes 

of these purportedly comparable properties ranged from 2.00 acres to 

6.57 acres, and their gross building areas ranged from 26,118 square 

feet to 38,552 square feet.   

As with the prior fiscal year’s analysis, Mr. Fitzgerald deemed 

building size and tenancy type to be “weighted consideration[s]” for 

the comparable sales, with building size considered in all four 

comparables and tenancy type a consideration for Comparable Sales One 

and Three.  He then applied further adjustments for date of sale, lot 

size, condition, building quality, location, basement condition and 

building utility.  After adjustments, Mr. Fitzgerald determined an 

adjusted effective sale price per square foot in the range of $48.70 

to $63.76, with an effective average sale price of $56.33 per square 

foot, which he rounded up to $56.50 per square foot.  Applying this 

effective sale price to the subject property’s gross building area of 

22,200 square feet yielded a value of $1,254,300, which Mr. 

Fitzgerald rounded down to $1,254,000 for fiscal year 2011.    

Mr. Fitzgerald next developed a capitalization-of-income 

approach to valuing the subject property.  He performed two analyses, 

the first one using the direct capitalization technique.  To 

calculate income, Mr. Fitzgerald performed a market rental analysis.  

His report explains that the subject property had been vacant since 

the single tenant vacated in 2007 and that recent leases in Taunton 

and the surrounding vicinity of single-tenant spaces in excess of 



20,000 square feet were non-existent.  He thus acknowledged that the 

leases he used “had been negotiated prior to the significant downturn 

in the real estate market.”  Mr. Fitzgerald conducted a market rental 

analysis using five purportedly comparable rental properties.  A 

summary of Mr. Fitzgerald’s market rental analysis is reproduced 

below: 

  

  

  

  

  

  

Lease #/location Lessee Leased 

sfa[1] 

Lease date Lease term Annual rent 

psf[2] 

#1: 460 Belmont 

Street, Brockton 

City of 

Brockton 

School Dept. 

45,872 06/2006 3 years 

triple net 

$9.58 

#2: 500 Belmont 

Street, Brockton 

Brockton 

Visiting 

Nurses 

26,550 03/2008 

Renewal 

5 years 

Gross 

Renewal 

  

$10.58  

adj. to yield 

triple net 

(less act 

exp.) 

#3: 1215 Broadway, 

Raynham 

Bridgewater 

Goddard Park 

Med. 

Associates 

31,610 05/2004 5 years 

triple net 

$15.96 

#4: 75 Commercial Dept. of 

Transitional 

21,000 07/2006 5 years $7.92  



Street, Brockton Assistance Renewal 

  

Gross 

  

adj. to yield 

triple net  

(less act. 

exp.) 

#5: 28 Pleasant 

Street,  

W. Bridgewater 

Pleasant Hill 

Pediatrics 

4,000 03/2006 

Add. Ten. 

5 years 

  

$14.75 

(less B/Out 

psf and est. 

expenses) 

  

These purportedly comparable rental properties yielded an 

adjusted triple-net rental rate from a low of $7.92 to a high of 

$15.96 with an average rental rate of $11.76 per square foot on a 

triple-net basis.  The higher rental rates were from Comparables 

Three and Five, which were medical office space leases in newer 

buildings.  For these two reasons, Mr. Fitzgerald deemed them 

“clearly superior” to the subject property.  Thus, after reviewing 

relevant data and conferring with local brokers, Mr. Fitzgerald 

concluded that space similar to the subject property’s size and use 

would command a rent of approximately $9.50 per square foot on a 

triple-net basis for both fiscal years at issue.  Mr. Fitzgerald 

based his figure on the subject property’s condition resulting from 

its vacancy since 2007 and the declining market conditions.  Mr. 

Fitzgerald acknowledged that this rate was below the average of his 

purportedly comparable properties, but it was nevertheless higher 

than Comparable Four, which Mr. Fitzgerald deemed the best available 

comparable.  At the subject building’s 22,200 square feet, the 

economic rent of $9.50 per square foot yielded an annual rent of 



$210,900.   

Next, Mr. Fitzgerald determined a vacancy allowance to apply 

against his annual rental figure.  He explained that he examined the 

market vacancy rates for purportedly similar properties, but that the 

subject property’s 100% vacancy since 2007 also factored into his 

choice of a vacancy rate   Mr. Fitzgerald chose 30% as his vacancy 

rate.  Applying this to the projected gross income yielded an 

effective gross income of $147,630. 

Mr. Fitzgerald next deducted owner-incurred operating expenses 

from the effective gross income.  He explained that in a triple-net 

lease, the lessee is responsible for all operating expenses, building 

maintenance and taxes including real estate taxes, and that the 

lessor would be responsible for management, accounting and legal 

fees, and exterior maintenance.  Mr. Fitzgerald also claimed that 

lessors in triple-net leases were typically responsible for insuring 

the realty.  Mr. Fitzgerald thus deducted the following expenses: (1) 

management: 5% of effective gross income; (2) accounting/legal fees: 

1% of effective gross income; (3) insurance: $0.40 per square foot 

($8,800); (4) exterior maintenance: 2% of effective gross income; (5) 

miscellaneous expenses: 2% of effective gross income; and (5) 

reserves: 2.5% of effective gross income.  Mr. Fitzgerald’s total 

operating expenses were thus estimated to be $27,333.75.  Subtracting 

this amount from effective gross income yielded a net operating 

income of $120,296.25.  



The next step in Mr. Fitzgerald’s capitalization-of-income 

analysis was the selection of an appropriate capitalization rate.  To 

aid in the selection of a capitalization rate, Mr. Fitzgerald used 

the Akerson Method, which takes into consideration mortgage terms and 

equity yield factors, which influence the overall rate of return.  In 

considering mortgage terms, Mr. Fitzgerald assumed a 7.00% interest 

rate with a 30-year mortgage period and 70% loan-to-value ratio.  He 

further assumed a 30-year holding period, a 15% equity yield rate -- 

which he testified was based on his opinion that the market was 

declining and would not favor investment in a vacant single-tenant 

office building, and on conversations with bankers and property 

owners -- and no appreciation on the subject property over the 

projection period.  Applying these factors, Mr. Fitzgerald calculated 

a rounded capitalization rate of 9.93% for both fiscal years at 

issue.  Mr. Fitzgerald testified that this figure included a tax 

factor and that he considered this capitalization rate to be “pretty 

low.”  Applying his capitalization rate to his net operating income 

yielded an indicated value of $1,211,442.60.   

Mr. Fitzgerald testified further that a cost-to-cure direct 

expense of $44,200 was warranted to compensate for the extensive 

flooding damage to the subject building’s first floor.  Mr. 

Fitzgerald explained that he derived this figure with information 

provided from a report by the engineering firm, Veitas & Veitas.  

However, the appellant did not produce this report at the hearing of 

this appeal, nor did the author(s) of this report testify before the 



Board.  After applying his cost-to-cure direct expense, 

Mr. Fitzgerald’s final rounded value for the subject property was 

$1,170,000 for both fiscal years at issue. 

Mr. Fitzgerald also performed a capitalization-of-income 

analysis using the discounted-cash-flow technique, which calculates 

net operating income from the present date forward, for a period of 7 

to 10 years, to identify a net present value.  See generally, 

APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 539-41 (13th ed. 2008) 

(discounted cash flow method relies on “forecasting income, vacancy, 

operating and capital expenses, and equity dividend (if appropriate) 

over ownership periods of 5 to 15 years”).  According to Mr. 

Fitzgerald, the discounted-cash-flow technique is preferred for 

properties that have variable occupancy, income and expenses.  He 

asserted that the subject property had differing cash flows as a 

consequence of its 100% vacancy for the past few years, as well as 

the extraordinary expenses associated with a vacant building and the 

falling rental rates in a generally uncertain real estate market.  

The fair market values that Mr. Fitzgerald derived from this method 

were $773,400 for fiscal year 2010 and $1,023,800 for fiscal year 

2011.  However, the Board found that Mr. Fitzgerald’s discounted-

cash-flow technique was unsupported, highly speculative and not 

appropriate for valuing the subject property for purposes of these 

appeals.  Therefore, the Board rejected Mr. Fitzgerald’s 

capitalization-of-income analysis using the discounted-cash-flow 

technique. 



Mr. Fitzgerald reconciled the values obtained by his various 

methods to determine a final fair market value for the subject 

property.  Mr. Fitzgerald explained that he gave greater weight to 

the values obtained by the capitalization-of-income approach, which 

were lower than the value obtained by the sales-comparison approach.  

He believed that market conditions supported the lower values.  Mr. 

Fitzgerald ultimately selected a fair market value of $1,200,000 for 

fiscal year 2010 and $1,150,000 for fiscal year 2011. 

The appellee did not call any witnesses.  However, Assessor 

Barry Cooperstein offered a brief criticism of Mr. Fitzgerald’s 

appraisal report, contending that the comparables selected were 

inferior to the subject property because they were located farther 

away from a highway.  He also claimed that the 30%-vacancy figure was 

high.  He further questioned the expert’s 15% equity-yield rate, but 

did not offer specifics as to why he disagreed with that figure or 

offer another figure instead. Finally, Mr. Cooperstein claimed that 

the property was not in as poor a condition as the appellant claimed 

during the tax years at issue.  He stated that he was at the subject 

property during September of 2008 and did not notice any “major 

problems” at that time, but he also acknowledged that he was not a 

property inspector. After Mr. Cooperstein’s critiques, the appellee 

rested. 

On the basis of the evidence, the Board found that the appellant 

met its burden of proving a value lower than that assessed by the 

appellee.  For both fiscal years at issue, the Board found that the 



income approach using the direct capitalization technique was the 

most reliable valuation method for determining the fair market value 

of the subject property for both fiscal years at issue.  The Board 

adopted Mr. Fitzgerald’s $9.50 per square foot comparable rental 

figure, finding that it was sufficiently supported by comparable 

rental properties, and the appellee did not offer a well-supported 

challenge to this figure.  The Board thus adopted Mr. Fitzgerald’s 

gross income figure of $210,900.   

However, the Board rejected Mr. Fitzgerald’s 30% vacancy figure, 

finding that Mr. Fitzgerald’s explanations of his vacancy cited 

market conditions contemporaneous with the hearing of these appeals, 

as opposed to the relevant assessment dates.  Therefore, the Board 

found that Mr. Fitzgerald failed to establish that his 30% figure was 

based on sufficiently comparable market data from the relevant 

assessment dates.  The Board additionally found that the fact that 

the subject property remained 100% vacant for an extended period 

reflected the owner’s desire to sell the subject property in an “as 

is” condition without incurring the expense to make it suitable for 

leasing -- which it ultimately did -- as opposed to an inability to 

lease and manage the property because of market conditions.  The 

Board therefore agreed with the appellee that the 30% vacancy rate 

was too high and found that a 15% vacancy rate was appropriate for 

the fiscal years at issue.  Applying this vacancy rate yielded an 

effective gross income of $179,265.   

The Board next adopted Mr. Fitzgerald’s percentage deductions 



from effective gross income for management (5%), accounting and legal 

(1%), and miscellaneous expenses (2%).  However, the Board rejected 

Mr. Fitzgerald’s deduction for insurance, finding that in a triple 

net lease, insurance is typically the tenant’s responsibility.  

APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE  451 (13th ed. 2008) 

(defining a “triple net lease” as one “in which the tenant pays 

utilities, taxes, insurance, and maintenance and the landlord pays 

for structural repairs only”). 

The Board also rejected Mr. Fitzgerald’s cost-to-cure deduction 

of $44,200. The Board found that Mr. Fitzgerald’s cost-to-cure 

estimate lacked sufficient support from a contractor, engineer or 

architect to support a deduction for these construction costs. He did 

not produce the engineering report by Veitas & Veitas that he 

supposedly relied upon, nor did the appellant produce as a witness 

the author(s) of the report.  As will be explained more fully in the 

Opinion, the Board found that construction costs are more 

appropriately developed in detail by those professionals, and thus 

Mr. Fitzgerald’s vague predictions of these costs were without 

adequate foundation.  However, in recognition of the water damage to 

the subject building, and also to account for the fact that the 

subject building had been vacant for a few years and would require 

substantial repairs to its mechanical systems, particularly the HVAC 

system, the Board increased Mr. Fitzgerald’s deductions for exterior 

maintenance and for reserves, from 2% and 2.5%, respectively, to 3.5% 

each.  



The Board next adopted Mr. Fitzgerald’s capitalization rate of 

9.93%, finding it to be reasonable and well-supported.  Applying this 

capitalization rate to the net income thus determined, the Board 

found a fair market value for both fiscal years at issue of 

$1,535,000. 

On this basis, the Board determined that the subject property 

had been overvalued by $447,200 for fiscal year 2010 and by $233,700 

for fiscal year 2011.  Accordingly, the Board promulgated a revised 

decision for the appellant and granted abatements of $10,225.65 for 

fiscal year 2010 and $5,947.66 for fiscal year 2011. 

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956). 

The assessment is presumed valid unless the taxpayer sustains 

the burden of proving otherwise.  Schlaiker v. Assessors of Great 

Barrington, 365 Mass. 243, 245 (1974). Accordingly, the burden of 

proof is upon the appellant to make out his right as a matter of law 

to an abatement of the tax.  Id.  The appellant must show that the 

assessed value of the property exceeded its fair cash value. 

See Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 691 



(1982).   

Generally, real estate valuation experts and the Massachusetts 

courts rely upon three approaches to determine the fair cash value of 

property: income capitalization, sales comparison, and cost 

reproduction. Correia v. New Bedford Redevelopment, 375 Mass. 360, 

362 (1978).  When the subject is income-producing property, the use 

of the income-capitalization method is appropriate.  Assessors of 

Weymouth v. Tammy Brook Co., 368 Mass. 807, 881 (1975); Assessors of 

Lynnfield v. New England Oyster House, 362 Mass. 696, 701-702 (1972); 

Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 67 

(1941).  The income-capitalization method has long-standing 

application for valuing income-producing property.  Taunton 

Redevelopment Associates v. Assessors of Taunton, 393 Mass. 293, 295 

(1984).  Under this approach, a valuation figure is determined by 

dividing net operating income by a capitalization rate.  Board of 

Assessors of Brookline v. Buehler, 396 Mass. 520, 522-23 (1986).   

In applying the income-capitalization method, the income stream 

used must reflect the property’s earning capacity or market rental 

value.  Pepsi-Cola Bottling v. Assessors of Boston, 397 Mass. 447, 

451 (1986).  Imputing rental income to the subject property based on 

fair market rentals from comparable properties is evidence of value 

if, once adjusted, the rents are indicative of the subject property’s 

earning capacity.  See Correia v. New Bedford Redevelopment 

Authority, 5 Mass. App. Ct. 289, 293-94 (1977), rev’d on other 

grounds, 375 Mass. 360 (1978); Library Services, Inc. v. Malden 



Redevelopment Authority, 9 Mass. App. Ct. 877, 878 (1980) (rescript); 

AVCO Manufacturing Corporation v. Assessors of Wilmington, Mass. ATB 

Findings of Fact and Reports 1990-142.  It is the earning capacity of 

real estate, rather than its actual income, which is probative of 

fair market value.  Boston Consolidated Gas Co., 309 Mass. at 64.  

Vacancy rates must also be market based when determining fair cash 

value.  Donovan v. City of Haverhill, 247 Mass. 69, 71 (1923).   

In the instant appeals, the Board found that Mr. Fitzgerald’s 

$9.50-per-square-foot comparable rental figure was supported by 

sufficiently comparable rental properties, to which Mr. Fitzgerald 

applied sufficiently supported adjustments.  The Board adopted this 

$9.50 figure to find a gross income figure of $210,900.  Mr. 

Fitzgerald, however, failed to support his 30%-vacancy figure with 

sufficiently comparable market data from the relevant assessment 

dates.  Moreover, the Board found that the subject property’s 

extended vacancy reflected the owner’s desire to sell it “as is” 

without incurring the expense to make it suitable for leasing, not an 

inability to lease it because of market conditions.  The Board thus 

found that the 30% vacancy rate was overstated and not supported by 

the evidence and reduced it to 15%, which it found to be the 

appropriate vacancy rate in the circumstances of these appeals.  

Applying this vacancy rate yielded an effective gross income of 

$179,265.   

Net operating income is then obtained by deducting the 

landlord’s appropriate expenses.  General Electric Co. v. Assessors 



of Lynn, 393 Mass. 591, 609 (1984).  The expenses should reflect the 

market.  Id.  The Board found that Mr. Fitzgerald’s deductions from 

effective gross income for management (5%), accounting and legal 

(1%), and miscellaneous expenses (2%) were appropriate.  However, as 

explained in the Findings, the Board rejected Mr. Fitzgerald’s 

deduction for insurance, because this expense is the tenant’s 

responsibility in a triple net lease.  THE APPRAISAL OF REAL ESTATE at 

451.   

The Board also rejected Mr. Fitzgerald’s cost-to-cure deduction 

of $44,200.  “The Courts and this Board have found and ruled 

consistently that only qualified engineers, architects, or 

contractors should present cost estimates in most circumstances.”  

Cnossen v. Assessors of Uxbridge, Mass. ATB Findings of Fact and 

Reports 2002-675, 690 (citing Tiger v. Mystic River Bridge Authority, 

329 Mass. 514, 519 (1952) and Maryland Cup Corp. v. Assessors of 

Wilmington, Mass. ATB Findings of Fact and Reports 1988-169).  Mr. 

Fitzgerald was not a licensed engineer, architect, or contractor.  

The Board found that his hard costs -- purportedly based on 

consultations with a contractor who did not testify and whose report 

was not offered -- lacked concrete, underlying support.  The opinion 

of an expert must be based on a proper foundation.  State Tax 

Commission v. Assessors of Springfield, 331 Mass. 677, 684 (1954).  

Without the expertise or underlying support for his construction cost 

estimates, the Board found that Mr. Fitzgerald’s cost-to-cure 

deduction lacked the proper foundation, and thus the Board rejected 



this deduction.  However, the Board recognized the water damage to 

the subject building and the effect of the complete vacancy on the 

building’s HVAC and other electrical systems, and accordingly 

increased Mr. Fitzgerald’s deductions for exterior maintenance and 

for reserves to 3.5% each.  

The Board next adopted Mr. Fitzgerald’s capitalization rate of 

9.93% and applied that to its net operating income to arrive at an 

indicated fair cash value for both fiscal years at issue of 

$1,535,000. Therefore, the Board  found and ruled that $1,535,000 -- 

the value derived from  Mr. Fitzgerald’s income-capitalization 

approach, with the  Board’s adjustments for vacancy, exterior 

maintenance and reserves, and without a deduction for insurance  –- 

 reflected the fair cash value for the subject property for both 

fiscal years at issue.   

In reaching its opinion of fair cash value in these appeals, the 

Board was guided by the principle that “‘evidence of a party having 

the burden of proof may not be disbelieved without an explicit and 

objectively adequate reason.’” New Boston Garden v. Assessors of 

Boston, 383 Mass. 456, 473 (1981) (quoting L.L. JAFFE, JUDICIAL CONTROL OF 

ADMINISTRATIVE ACTION 607 (1968)).  However, the Board is not required to 

believe the testimony of any particular witness or to adopt any 

particular method of valuation that an expert witness suggested.  

Rather, the Board can accept those portions of the evidence that the 

Board determines to have more convincing weight.  Foxboro Associates, 

385 Mass. at 683; New Boston Garden Corp., 383 Mass. at 473; 



New England Oyster House, Inc., 362 Mass. at 702.  “The credibility 

of witnesses, the weight of evidence, and inferences to be drawn from 

the evidence are matters for the board.”   Cummington School of the 

Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).   

Furthermore, the Board need not specify the exact manner in 

which it arrived at its valuation.  Jordan Marsh v. Assessors of 

Malden, 359 Mass. 106, 110 (1971).  The fair cash value of property 

cannot be proven with “mathematical certainty and must ultimately 

rest in the realm of opinion, estimate and judgment.”  Boston 

Consolidated Gas Co., 309 Mass. at 72.  In evaluating the evidence 

before it here, the Board selected among the various elements of 

value and formed its own independent judgment of fair cash value.  

General Electric Co., 393 Mass. at 605; North American Philips 

Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984).  

On the basis of its findings and rulings, the Board thus 

determined that the subject property had been overvalued by $447,200 

for fiscal year 2010 and by $233,700 for fiscal year 2011.  

Accordingly, the Board promulgated the revised decision for the 

appellant simultaneously with the issuance of these Findings of Fact 

and Report.  

  

       APPELLATE TAX BOARD 

  



 By: _________________________________            

Thomas W. Hammond, Jr., Chairman 

  

  

  

A true copy, 

  

Attest: ___________________________ 

        Clerk of the Board 

  

  

  

  

 
 

[1]  Square foot area.

[2]  Per square foot.

 

 

 

COMMONWEALTH OF MASSACHUSETTS 

  

APPELLATE TAX BOARD 

  

  

  

JOHN & VESHA CZUBER                 v.    BOARD OF ASSESSORS OF 

                                      THE CITY OF SPRINGFIELD 

  

Docket No. F309993                  Promulgated: 

                                    October 23, 2012 

   



  

     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

Board of Assessors of the City of Springfield (“assessors” or 

“appellee”), to abate a tax on certain real estate located in the 

City of Springfield owned by and assessed to John and Vesha Czuber 

(“appellants”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2010 

(“fiscal year at issue”). 

     Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Rose and Egan joined him in a decision for 

the appellants. 

     These findings of fact and report are made pursuant to a request by 

the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.   

      

     Randy J. Milou, Esq. and Eric D. Applebaum, Esq. for the 
appellants. 

  

     Richard J. Allen, assessor for the appellee. 

  

FINDINGS OF FACT AND REPORT  

     On the basis of the testimony and exhibits entered into evidence at 

the hearing of this appeal, the Appellate Tax Board ("Board") made 

the following findings of fact.  

On January 1, 2009, the relevant date of assessment for the 

fiscal year at issue, the appellants were the assessed owners of two 



contiguous parcels of real estate located at 80 Congress Street and 

Congress Street Rear (collectively, “subject property” or “subject 

parcels”).  80 Congress Street is a 47,654 square-foot parcel 

improved with a one-story, multi-tenanted, medical/office building 

with a net rentable area of 11,680 square feet (“subject building”).  

Congress Street Rear is a 2,927-square-foot, land-locked parcel of 

unimproved real estate situated to the rear of 80 Congress Street, 

which is used as additional parking for the subject building and also 

to act as a buffer from the nearby highway.  Sited on Congress Street 

Rear is a dumpster that is used by the tenants of the subject 

building.  Although the appellants purchased the subject parcels as 

part of a single transaction, for assessment purposes they are 

identified and assessed separately as 03115-0022 and 03115-0023, 

respectively.  The subject property is located in the Metro Center 

neighborhood at the intersection of Dwight Street and Congress 

Street, less than one mile from the Mercy Medical Center.  The 

subject property is proximate to State Route 20 and also Interstates 

91 and 291.   

The subject building was built circa 1976.  It is circular in 

shape with the center of the building acting as the lobby.  The 

interior is finished with drywall, suspended ceilings and a mix of 

flooring, including carpet, vinyl tile and exposed concrete.  There 

are two bathrooms located at the main entrance and also five 

bathrooms located throughout the building in the various office 

suites.  The building has a gas-fired HVAC system with individual 



units located throughout the building.  The windows are fixed glass, 

and the building has a flat membrane roof.  There are front and back 

entrances and also two side entrances.  Overall, the building is in 

average condition.  Access to the property is by Congress Street.   

For the fiscal year at issue, the assessors valued 80 Congress 

Street at $909,700 and valued Congress Street Rear at $50,500, and 

assessed taxes thereon, at the rate of $39.25 per thousand, in the 

total amounts of $35,705.73 and $1,982.13, respectively.  The 

Springfield Collector of Taxes mailed the fiscal year 2010 tax bills 

on January 27, 2010.  In accordance with G.L. c. 59, § 57C, the 

appellants paid the taxes due without incurring interest.  On 

February 26, 2010, in accordance with G.L. c. 59, § 59, the 

appellants timely filed two separate Applications for Abatement with 

the assessors seeking a reduction in the subject parcels’ assessed 

values.  The appellants’ abatement applications were denied on May 

25, 2010.  On June 25, 2010, in accordance with G.L. c. 59, §§ 64 and 

65, the appellants seasonably filed a single appeal with the Board 

which joined the two contiguous parcels.[1]  On the basis of these 

facts, the Board found and ruled that it had jurisdiction to hear and 

decide this appeal. 

The appellants presented their case through the testimony of 

John Czuber.  Appellants also offered an appraisal report that was 

prepared by a professional appraiser, Dario M. Mercadante, who was 

not present and therefore did not testify at the hearing of this 

appeal.  In addition, appellants offered a listing of the fiscal year 



2004 through fiscal year 2011 assessed values of the subject property 

and 1985 Main Street.  Mr. Czuber testified that he purchased the 

subject parcels in a single transaction by deed dated August 19, 2004 

and contended that Congress Street Rear operates in connection with 

80 Congress Street, providing additional parking for the subject 

building and acting as a buffer between the highway and the subject 

building, and therefore has no independent value.   

The appraisal report indicated that Mr. Mercadante valued the 

two parcels as a single unit.  In his appraisal report he included 

both an income-capitalization analysis and a comparable-sales 

analysis.  For the income-capitalization analysis, he purportedly 

completed a study of medical/office lease space in the Springfield 

area and found that market rents ranged from $10.00 to $24.00 per 

square foot, dependent upon size, style, location and condition.  He 

determined that for the subject property an economic rent at $19.00 

per square foot on a gross lease basis was appropriate.  Based on his 

assumption of a fair economic rent and also the subject building’s 

existing leases as of December 31, 2008, Mr. Mercadante calculated an 

annual fair market rent of $189,183.  He assumed a vacancy credit 

loss rate of 20% to calculate an effective gross income of $151,346.  

He then deducted $80,780 for operating expenses, including a 

management fee and also a reserve for replacement, each calculated at 

7.5% of effective gross income.  After applying an overall 

capitalization rate of 9.16%, Mr. Mercadante calculated the rounded 

value of the subject property at $770,000.     



For his comparable-sales analysis, Mr. Mercadante cited sales of 

four medical office/office properties that sold between June 9, 2005 

and July 17, 2008.  Mr. Mercadante's purportedly comparable 

properties were located between 1.09 miles and 5.89 miles away from 

the subject property.  After making adjustments for differences 

between his purportedly comparable properties and the subject 

property, Mr. Mercadante arrived at a final estimate of value for the 

subject property of $770,000 as of December 31, 2008.  From these two 

analyses, Mr. Mercadante concluded a final estimate of value for the 

subject property of $770,000. 

The appellants also presented a listing of the fiscal years 2004 

through 2011 assessments for the subject property and 1985 Main 

Street, which included the annual percentage changes and the annual 

assessed value per square foot for both properties.   

     The assessors did not present any witnesses or expert reports at 

the hearing of this appeal. Instead, the assessors questioned the 

analyses contained in Mr. Mercadante’s appraisal report.   With 

respect to the comparable-sales analysis, the assessors maintained 

that, contrary to Mr. Mercadante’s findings, only comparable sale 

number two had a similar location and the rest of the purportedly 

comparable properties had inferior locations.   

     The assessors also raised questions about Mr. Mercadante’s income-

capitalization analysis.  First, the assessors noted that the rental 

comparables offered as evidence of fair market rent were triple net 



terms.  In his analysis, however, Mr. Mercadante used a gross lease 

with the landlord paying all expenses and made no adjustments to 

account for the differences in leasing terms.  The assessors also 

questioned Mr. Mercadante’s choice of a market rent of $19.00 per 

square foot, noting that the comparable leases ranged from $10.00 per 

square foot to $24 per square foot and Mr. Mercadante’s report did 

not provide an explanation as to how he arrived at this figure.  

Because Mr. Mercadante was not present at the hearing, the assessors 

were unable to cross-examine him on these issues.            

     The assessors also introduced the relevant jurisdictional 

documentation and the subject parcels’ property record cards, which 

indicated that 80 Congress Street was valued using the income-

capitalization approach.  However, no detailed analysis was included. 

     Based on the evidence presented and reasonable inferences drawn 

therefrom, the Board found that the subject property was overvalued 

for fiscal year 2010.  Because the appellants' real estate appraiser 

was not present at the hearing and was, therefore, unavailable for 

cross-examination by the assessors or questioning by the hearing 

officer, the Board gave no weight to Mr. Mercadante’s opinion of 

value.  The Board found, however, that the assessed value of 80 

Congress Street was based on an income approach which captured value 

attributable in part to Congress Street Rear.  The rent paid by 

tenants of 80 Congress Street included parking and the use of a 

dumpster on Congress Street Rear.  By attributing all the rental 



income to the value of 80 Congress Street, and not considering the 

tenants’ use of Congress Street Rear in conjunction with the lease of 

office space, the assessors overvalued 80 Congress Street.   

     Since the appellants failed to provide any independent value of 

Congress Street Rear, the Board found that the appellants failed to 

prove that this parcel was overvalued.  The Board further found, 

however, that since the assessed value of 80 Congress Street included 

the value attributable to Congress Street Rear, 80 Congress Street 

was overvalued.  Accordingly, the Board found that the subject 

property was overvalued by $50,500, the assessed value of Congress 

Street Rear, and granted an abatement in the amount of $1,982.13.   

  

OPINION 

     Fair cash value is the standard for assessing real property for tax 

purposes in Massachusetts. See G.L. c. 59, § 38.  Fair cash value is 

defined as the price on which a willing seller and a willing buyer 

will agree if both are fully informed and under no compulsion.  

Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956)), 

aff’d, 63 Mass. App. Ct. 1116 (2005).   

The appellant has the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

[appellant] to make out its right as a matter of law to abatement of 

the tax.’”  Schlaiker v. Board of Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 



Commonwealth, 242 Mass. 47, 55 (1922)).  "[T]he board is entitled to 

'presume that the valuation made by the assessors [is] valid unless 

the taxpayer[]  . . . prove[s] the contrary.'"  General Electric Co. 

v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 

365 Mass. at 245).  

In appeals before this Board, a taxpayer "'may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors' method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors' 

valuation.'"  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

In reaching its opinion of fair cash value in this appeal, the 

Board was not required to believe the testimony of any particular 

witness or to adopt any particular method of valuation.  Rather, the 

Board could accept those portions of the evidence that the Board 

determined had more convincing weight.  Foxboro Associates v. Board 

of Assessors of Foxborough, 385 Mass. 679, 683 (1982); New Boston 

Garden Corp. v. Assessors of Boston, 383 Mass. 456, 473 (1981); 

Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 

696, 702 (1972).  “The credibility of witnesses, the weight of 

evidence, and inferences to be drawn from the evidence are matters 

for the board.”   Cummington School of the Arts, Inc. v. Assessors of 

Cummington, 373 Mass. 597, 605 (1977).  In evaluating the evidence 

before it, the Board selected among the various elements of value and 

formed its own independent judgment of fair cash value.  General 



Electric Co., 393 Mass. at 605; North American Philips Lighting Corp. 

v. Assessors of Lynn, 392 Mass. 296, 300 (1984).  

In the present appeal, the Board found that the comparable-sales 

and income-capitalization analyses presented in Mr. Mercadante’s 

appraisal report did not provide reliable or credible evidence of 

overvaluation. Because he was not present at the hearing and was not 

subject to cross-examination or questioning by the hearing officer, 

the Board gave no weight to his opinion of value.  See, e.g. Papernik 

v. Assessors of Sharon, Mass. ATB Findings of Fact and Reports 2011-

600, 615 (ruling that hearsay opinion evidence, which, although not 

objected to by the assessors, was entitled to no weight because it 

was offered without proper foundation, qualification, or underlying 

factual support and without providing the assessors with an 

opportunity for cross-examination.)  The Board found, however, that 

the assessed value of 80 Congress Street was based on an income 

approach which captured value attributable in part to Congress Street 

Rear.    

In reaching its decision, the Board was not limited to the 

appellant’s evidence of overvaluation.  Instead, the Board’s 

determination “must be made ‘upon consideration of the entire 

record.’”  New Boston Garden Corp., 383 Mass. at 466 (quoting Cohen 

v. Board of Registration in Pharmacy, 350 Mass. 246, 253 (1966)).  

The Board was therefore entitled to rely on all of the evidence of 

record, including evidence offered by the assessors, to determine 

whether there was overvaluation. Haynes v. Assessors of Middleton, 



Mass. ATB Findings of Fact and Reports 2011-143, 183 (citing General 

Electric Co., 393 Mass. at 600); see also Boston Edison Co. v. 

Assessors of Watertown, 387 Mass. 298, 302 (1982) ("The board's 

decision must be supported by substantial evidence considering the 

entire record before the board.").   

Because the appellants failed to provide any independent value 

of Congress Street Rear, the Board found that the appellants failed 

to prove that this parcel was overvalued.  The Board further found, 

however, that because the assessed value of 80 Congress Street 

included value attributable to Congress Street Rear, 80 Congress 

Street was overvalued.          

  

  

  

  

  

     Accordingly, the Board found and ruled that the subject property 

was overvalued by $50,500 and granted an abatement in the amount of 

$1,982.13.   

  

         APPELLATE TAX BOARD 

  



By: __________________________________      

       Thomas W. Hammond, Jr., Chairman 

  

A true copy, 

  

Attest: ________________________ 

        Clerk of the Board 

  

  

 
 

[1] Pursuant to G. L. c. 58A, § 7, and 831 CMR 1.03, the Board 

allowed the taxpayer to join the parcels on a single petition. 
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     These are appeals filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the 

Board of Assessors of the Town of Lexington (“assessors” or 

“appellee”) to abate taxes on certain real estate owned by and 

assessed to Bong H. Lian & Huey S. Chan (“appellants”) under G.L. c. 

59, §§ 11 and 38 for fiscal years 2010 and 2011 (“fiscal years at 



issue”).   

     Commissioner Mulhern heard these appeals.  Chairman Hammond and 

Commissioners Scharaffa, Rose, and Chmielinski joined him in the 

decisions for the appellee.  

     These findings of fact and report are made pursuant to a request by 

the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     Bong H. Lian, pro se, for the appellants. 

     Robert Lent, assessor for the appellee. 

  



FINDINGS OF FACT AND REPORT 

     On the basis of the testimony and exhibits offered into evidence at 

the hearing of these appeals, the Appellate Tax Board (“Board”) made 

the following findings of fact. 

     On January 1, 2009 and January 1, 2010, the relevant dates of 

assessment, respectively, for the fiscal years at issue, the 

appellants were the assessed owners of a parcel of real estate 

located at 5 Royal Circle in Lexington (the "subject property").  

Royal Circle is a cul-de-sac located approximately two miles north of 

Lexington center.  The subject parcel contains approximately 0.70 

acres of land and is improved with a two-story, wood-frame, Colonial-

style home that was built in 1991.  The dwelling has a total of ten 

rooms, including four bedrooms, as well as three full bathrooms and 

one half bathroom, with a total finished living area of 3,855 square 

feet.  The below-grade finished basement has a recreation room, and 

also an additional bedroom and a full bathroom.  The home is heated 

by an oil-fired, forced hot-air system, and cooled by central air 

conditioning.  The exterior of the dwelling has wood clapboard and 

shingle siding, and the roof has asphalt shingles.  Additional 

features include a two-car under garage, an open porch, a deck and 

two fireplaces.   

     For fiscal years 2010 and 2011, the assessors valued the subject 

property at $1,126,000 and $1,151,000, respectively.  The assessors 

assessed taxes on the subject property at the rates of $13.86 per 



$1,000 for fiscal year 2010 and $14.40 per $1,000 for fiscal year 

2011, resulting in tax assessments of $16,032.97 for fiscal year 2010 

and $17,028.43 for fiscal year 2011.[1]  On December 31, 2009 and on 

January 21, 2011, Lexington’s Collector of Taxes sent out the town’s 

actual real estate tax bills for fiscal years 2010 and 2011, 

respectively. In accordance with G.L. c. 59, § 57C, the appellants 

paid the taxes due without incurring interest.   

     On January 13, 2010 and February 9, 2011, in accordance with G.L. 

c. 59, § 59, the appellants timely filed Applications for Abatement 

with the assessors for fiscal years 2010 and 2011, respectively.  The 

assessors denied the appellants’ abatement application for fiscal 

year 2010 on March 5, 2010 and denied the appellants’ abatement 

application for fiscal year 2011 on April 8, 2011.  In accordance 

with G.L. c. 59, §§ 64 and 65, the appellants seasonably appealed 

these denials by filing Petitions Under Formal Procedure with the 

Board on May 20, 2010 for fiscal year 2010 and June 21, 2011 for 

fiscal year 2011.  On the basis of these facts, the Board found and 

ruled that it had jurisdiction to hear and decide these appeals. 

     In support of their claim that the subject property was overvalued 

for the fiscal years at issue, the appellants offered the testimony 

of the owner, Bong H. Lian, and submitted several documents, 

including two appraisal reports prepared by different appraisers who 

were not present and therefore did not testify at the hearing, and a 

lengthy written statement, which included several analyses conducted 



by Mr. Lian.   

     For fiscal year 2010, the appellants submitted an appraisal report 

prepared by Barry S. Nicoll of the appraisal firm Archer Appraisal 

Services.  Mr. Nicoll’s appraisal report cited sales of five 

comparable properties that are located between 0.75 and 2.09 miles 

from the subject property.  These properties varied in parcel size 

from approximately 0.31 to 0.69 acres, with dwellings that ranged 

from 2,742 to 4,000 square feet in gross living area. The properties 

sold during 2008 for between $901,000 and $1,155,000.  Mr. Nicoll 

made several adjustments to the sale prices of the purportedly 

comparable properties to account for differences between the 

properties and the subject property.  After adjustments, Mr. Nicoll 

arrived at a final estimate of value for the subject property of 

$1,000,000 as of February 13, 2009.           

     For fiscal year 2011, the appellants submitted an appraisal report 

prepared by Donald L. Frigoletto, Jr., a licensed real estate 

appraiser, which cited sales of three comparable properties that are 

located between 0.08 and 0.78 miles from the subject property.  The 

parcels ranged in size from 0.68 to 1.09 acres, with dwellings that 

ranged in size from 2,964 to 3,986 square feet.  The properties sold 

during calendar year 2009 with sale prices that ranged from $928,000 

to $1,120,000.  After making adjustments for differences between the 

subject property and the purportedly comparable properties, Mr. 

Frigoletto arrived at a final estimate of value for the subject 

property of $975,000 as of January 1, 2010.     



     The appellants also submitted a document entitled "Appeal Argument 

Summary," which included several analyses prepared by Mr. Lian.  

First, the appellants maintained that according to Zillow.com Home 

Value Index for Lexington, property values in Lexington declined 

during the fiscal years at issue, compared to the subject property’s 

assessment which increased from fiscal year 2010 to fiscal year 

2011.       

     In addition, the appellants’ compared the subject property’s 

assessed value against the assessed values of homes in a “relevant 

market segment” control group.  Based on the subject property’s 

November 2003 sale price of $1,100,000, the appellants defined the 

control group as homes built not more than 20 years before the 

subject property that sold in calendar years 2003 and 2004 with sale 

prices that ranged from $1,000,000 to $1,200,000.  The appellants 

identified a total of eight homes meeting these criteria.  The 

appellants compared the properties’ sale prices and their respective 

fiscal year 2011 assessments to show that, on average, the eight 

properties were assessed 8.5% less than their original sale prices in 

late 2003 and early 2004.  The appellants further noted that using 

the same analysis the subject property was assessed 4.6% higher than 

its original sale price.   

     Finally, the appellants presented a listing of the assessed values 

of all six properties located on Royal Circle for the fiscal years at 

issue, which indicated that with the exception of the subject 

property, most other Royal Circle properties’ assessments decreased 



from fiscal year 2010 to 2011.  The appellants did not submit into 

evidence any property record cards for any of the other Royal Circle 

properties. 

      The assessors offered no evidence of value but instead rested on 

their assessment. 

Based on all of the evidence, the Board found and ruled that the 

appellants failed to meet their burden of proving that the subject 

property was overvalued for the fiscal years at issue.  First, the 

Board considered only the undisputed factual descriptions contained 

in the appellants’ appraisal reports, and excluded the appraisers’ 

opinions of value as well as the adjustments upon which those 

opinions were based.  The Board rejected these elements of the 

appraisal reports because they lacked adequate foundation, were 

unsubstantiated hearsay, and the authors were not present at the 

hearing or available for cross-examination by the assessors or 

questioning by the hearing officer.  Accordingly, the Board gave no 

weight to the opinions expressed in the appraisal reports. 

The Board further found that the appellants’ self-prepared 

analyses of the subject property’s percentage increase in assessed 

values for the fiscal years at issue in comparison to (1) all single-

family homes in the same zip code and (2) a self-defined “relevant 

market segment,” which were based on information gleaned from 

Zillow.com, contained uncorroborated data, were too general in scope, 

and lacked detailed information about the properties included in the 

analyses.  The Board therefore found that these analyses were of no 



probative value in determining the subject property’s fair market 

values for the fiscal years at issue.  

Lastly, without the property record cards for the other Royal 

Circle properties, the Board was not able to verify the data 

contained in the appellants’ comparable-assessment analysis or the 

comparability of the cited properties.  Moreover, the appellants' did 

not provide any adjustments to account for differences between the 

subject property and the purportedly comparable properties.  Absent 

such adjustments, no meaningful comparison of these properties with 

the subject property could be made.  Therefore, the Board found that 

the appellants' comparable-assessment evidence lacked persuasive 

value.  

On this basis, the Board found that the appellants did not meet 

their burden of demonstrating that the subject property was 

overvalued for the fiscal years at issue.  Accordingly, the Board 

issued decisions for the appellee in these appeals.     

  

OPINION 

     The assessors are required to assess real estate at its fair cash 

value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on 

which a willing seller and a willing buyer in a free and open market 

will agree if both of them are fully informed and under no 

compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 

566 (1956). 



     The appellants have the burden of proving that the property has a 

lower value than that assessed. “‘The burden of proof is upon the 

petitioner[s] to make out [their] right as [a] matter of law to [an] 

abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).  In appeals before this Board, taxpayers “‘may present 

persuasive evidence of overvaluation either by exposing flaws or 

errors in the assessors’ method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors’ 

valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).   

     Sales of comparable realty in the same geographic area and within a 

reasonable time of the assessment date generally contain probative 

evidence for determining the value of the property at issue. Graham 

v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 

2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), 

aff’d, 73 Mass. App. Ct. 1107 (2008). The properties used in a 

comparable-sales analysis must be comparable to the subject property 

in order to be probative of fair cash value. See Sroka v. Assessors 

of Monson, Mass. ATB Findings of Fact and Reports 2009-835, 846 

(citing Lattuca v. Robsham, 442 Mass. 205, 216 (2004)). The 



appellants bear the burden of “establishing the comparability of . . 

. properties [used for comparison] to the subject property.” Fleet 

Bank of Mass. v. Assessors of Manchester, Mass. ATB Findings of Fact 

and Reports 1998-546, 554. Accord New Boston Garden Corp. v. 

Assessors of Boston, 383 Mass. 456, 470 (1981). “Once basic 

comparability is established, it is then necessary to make 

adjustments for the differences, looking primarily to the relative 

quality of the properties, to develop a market indicator of value.” 

Id.  

In the present appeals, the appellants presented two independent 

appraisal reports which included comparable-sales analyses that 

incorporated adjustments to several purportedly comparable properties 

and an estimate of the subject property’s fair cash value.  The Board 

found and ruled that while undisputed factual information contained 

in the appraisal reports could be considered, the appraisers’ 

opinions of value, as well as adjustments to their purportedly 

comparable properties upon which the opinions of value were based, 

were not competent evidence.  The Board found and ruled that these 

portions of the appraisal reports were hearsay, and were offered 

without proper foundation and without providing the assessors an 

opportunity for cross-examination or the hearing officer an 

opportunity for questioning.  The Board therefore rejected the 

appraisers’ adjustments and opinion of value and gave the appraisal 

reports no weight.  See, e.g. Papernik v. Assessors of Sharon, Mass. 

ATB Findings of Fact and Reports 2011-600, 615 (ruling that hearsay 



opinion evidence, which, although not objected to by the assessors, 

was entitled to no weight because it was offered without proper 

foundation, qualification, or underlying factual support and without 

providing the assessors with an opportunity for cross-examination.) 

Additionally, evidence of the assessed values of comparable 

properties may provide probative evidence of fair cash value. G.L. c. 

58A, § 12B.  Purportedly comparable properties used in a comparable-

assessment analysis, like those used in a comparable-sales analysis, 

must be adjusted for differences with the subject property. See 

Graham, Mass. ATB Findings of Fact and Reports at 2007-402, aff'd, 73 

Mass. App. Ct. 1107 (2008) ("The assessments in a comparable 

assessment analysis, like the sale prices in a comparable sales 

analysis, must also be adjusted to account for differences with the 

subject."); Lupacchino v. Assessors of Southborough, Mass. ATB 

Findings of Fact and Reports 2008-1253, 1269 ("[W]ithout appropriate 

adjustments . . . the assessed values of [comparable] properties [do] 

not provide reliable indicator[s] of the subject's fair cash 

value.").   

In the present appeals, the Board found that the appellants 

failed to offer the property record cards or any other supporting 

documentation to verify and appropriately augment the data contained 

in their comparable-assessment analysis.  Moreover, the appellants 

did not provide any adjustments to account for differences between 

the subject property and the purportedly comparable properties.  

Absent such adjustments, no meaningful comparison of these properties 



with the subject property could be made.  Therefore, the Board found 

that the appellants' comparable-assessment evidence lacked persuasive 

value. 

Finally, the Board found that the appellants’ analyses premised 

on information obtained from the on-line resource Zillow.com 

contained uncorroborated data, were too general in scope, and lacked 

detailed information about the properties included in the analyses.  

See Michael P. Miller & Sheila Noyes-Miller v. Assessors of 

Sturbridge, Mass. ATB Findings of Fact and Reports, 2012-643, 655 

(affording no weight to the “opinion of the value” of the subject 

property contained in a Zillow.com print-out).  The Board therefore 

found that these analyses were of no probative value in determining 

the subject property’s fair market values for the fiscal years at 

issue.   



Based on the foregoing, the Board found and ruled that the 

appellants failed to prove that the fair cash value of the subject 

property was less than its assessed values for the fiscal years at 

issue. Accordingly, the Board issued decisions for the appellee in 

these appeals. 

  

                               APPELLATE TAX BOARD            

  

  

  By: ________________________________ 

     Thomas W. Hammond, Jr., Chairman 

                               
  

A true copy, 

Attest: ___________________________ 

        Clerk of the Board 

  

 
 

[1] The taxes assessed include a Community Preservation Act 

surcharge.
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LVF NEWPORT AVENUE LLC and    v.      

BOARD OF ASSESSORS OF THE  
SSB REALTY LLC                             CITY OF QUINCY 

  

Docket Nos.: F309063 (FY 2010)               Promulgated:  

            F312538 (FY 2011)          October 23, 2012  

  

  

  

     These are appeals under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 

65, from the refusal of the Board of Assessors of the City of Quincy (the “appellee” or the “assessors”) 

to abate taxes on certain real estate located at 200 Newport Avenue Extension in the City of Quincy 

(the “subject property”) owned by and assessed to LVF Newport Avenue, LLC (“LVF Newport 

Avenue”) under G.L. c. 59, §§ 11 and 38 for fiscal years 2010 and 2011 and leased by SSB Realty LLC 

(“SSB Realty”) (jointly, the “appellants”).   

     Commissioner Mulhern heard these appeals.  Chairman Hammond and 

Commissioners Scharaffa, Rose, and Chmielinski joined him in the 

decision for the appellants for fiscal year 2010 and the decision for 

the appellee in fiscal year 2011.     

     These findings of fact and report are made pursuant to a request by 

the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32. 

     David G. Saliba, Esq. for the appellants. 

  

     Peter E. Moran, chairperson of the assessors, and Marion 

Fantucchio, member of the assessors, for the appellee. 

  

    

  



FINDINGS OF FACT AND REPORT 

     On January 1, 2009 and January 1, 2010, the relevant assessment 

dates for the fiscal years at issue in these appeals, LVF Newport 

Avenue was the assessed owner of the subject property, which is also 

referred to as the Josiah Quincy Building.  LVF Newport Avenue had 

acquired the subject property from SSB Realty in December, 2006 for 

$17.5 million under a sale-leaseback arrangement.  At all relevant 

times, SSB Realty was the realty division of State Street Corporation 

and leased the subject property for State Street Corporation or an 

affiliate.  In May, 2011, approximately one and one-half years after 

the relevant assessment date for fiscal year 2011, the later fiscal 

year at issue in these appeals, LVF Newport Avenue sold the subject 

property to Newport Avenue Holdings, LLC for approximately $25 

million subject to a newly extended lease.  For assessment and real 

estate tax purposes, the subject property is identified as “Parcel 

ID: 022972” and “MBL: 6159/42/8.”   

     For fiscal years 2010 and 2011, the city’s Tax Collector mailed the 

real estate tax bills on or about December 31, 2009 and December 30, 

2010, respectively.  The assessors valued the subject property at 

$17,794,700 for fiscal year 2010 and at $15,817,400 for fiscal year 

2011 and assessed taxes thereon, at the corresponding commercial 

rates of $27.45 and $27.85 per thousand, in the amounts of 

$493,004.83 and $444,637.76, respectively.[1]  In accordance with G.L. 

c. 59, § 57C, the appellants timely paid the real estate taxes 

without incurring interest.   



On January 29, 2010, in accordance with G.L. c. 59, § 59, LVF 

Newport Avenue timely filed its abatement application for fiscal year 

2010 with the assessors.  On January 7, 2011, in accordance with G.L. 

c. 59, § 59, SSB Realty timely filed its abatement application for 

fiscal year 2011 with the assessors.[2]  The abatement application for 

fiscal year 2010 was deemed denied on April 29, 2010, and on April 6, 

2011, the assessors voted to deny the abatement application for 

fiscal year 2011.  On July 19, 2010 and June 14, 2011, respectively, 

in accordance with G.L. c. 59, §§ 64 and 65, the appellants 

seasonably filed with the Appellate Tax Board (the “Board”) their 

corresponding Petitions Under Formal Procedure.  On the basis of 

these facts, the Board found and ruled that it had jurisdiction to 

hear and decide these appeals. 

At the hearing of these appeals, in support of their requests 

for abatement, the appellants presented one witness, Edward K. 

Wadsworth, whom the Board qualified as their real estate valuation 

expert, and one exhibit, his written appraisal report.  In support of 

the assessment, the chairperson of the assessors, Peter E. Moran, 

testified and introduced numerous exhibits, including the requisite 

jurisdictional documents, the subject property’s property record 

card, property record cards for other properties located in Quincy, 

economic income valuation cards, and several other submissions.  

Based on this evidence, the Board made the following findings of 

fact.   



The parties are in agreement regarding the description of the 

subject property which consists of approximately 2.20 acres of land 

(the “subject parcel”) improved with an eight-story, 157,303-square-

foot, single-tenanted, class A, commercial office building with 

approximately 145,752 square feet of rentable space (the “subject 

office building”)[3] and an adjoining four-level, 361-space parking 

garage (the “subject parking garage”).  Additional “satellite” 

parking is available on a nearby parcel.   

Of the subject parcel’s 2.20 acres, about 2.03 acres are usable 

by the tenant with the remainder reserved for the MBTA up to a height 

of fifteen feet for purposes of drainage and the use of staircases, 

overpasses, and overhangs associated with the North Quincy MBTA 

subway station.  There are adequate curb cuts and appropriate 

frontage and visibility.  All of the usual services are available, 

including municipal water and sewer, as well as electric, natural 

gas, and telephone.  The zoning is Business C, Central Business, and 

the subject property is conforming.  The on-site parking ratio is 

2.48 spaces per 1,000 square feet of rentable area which is below the 

suburban norm of four spaces per 1,000 square feet.  The satellite 

parking compensates for this difference. 

The subject office building and parking garage were constructed 

in 1984 and extensively renovated in 2005.  They both have poured 

concrete foundations without basements.  The subject office building 

has a steel frame and metal deck floors with light-weight concrete 

infill.  Its exterior walls are a combination of concrete blocks and 



bricks, as well as tilt-up concrete panels with exposed aggregate 

finish.  The windows are double-pane window bands, and the roof is 

fully adhered rubber membrane.  The parking garage also has a steel 

frame; its exterior walls are precast concrete panels. 

The subject office building’s interior finishes include 

commercial grade carpeting over concrete flooring, textured and 

painted sheetrock walls, textured and painted sheetrock ceilings, as 

well as suspended acoustical tile ceilings, and parabolic and compact 

florescent lighting.  The subject office building’s HVAC is all 

electric.  Its wet sprinkler system provides 100% coverage and is 

wired into the fire department.  There is a men’s and a women’s 

lavatory on each floor.  The subject office building has three 

traction-style elevators, and the subject parking garage has one 

hydraulic elevator.                         

     The subject property is located in North Quincy, on the easterly 

side of Newport Avenue Extension just north of its intersection with 

Squantum Street and just off Hancock Street and Quincy Shore Drive.  

North Quincy is immediately south of and separated from the Neponset 

section of Dorchester, which is part of Boston, by the Neponset 

River.  Primary access to the area is provided by the Southeast 

Expressway, a major artery that traverses Quincy, Milton, and 

Dorchester in a north/south direction.  Access from the Southeast 

Expressway to the subject property is provided by Exits 11 and 12; 

travel time is about 10 minutes.  Logan International Airport is 



located approximately 7 miles from the subject property; travel time 

is about 20 minutes.   

Public transportation is readily available and provided by the 

MBTA rapid transit Red Line and by fixed-route bus service.  The 

subject property abuts the North Quincy MBTA subway station, and 

access is incorporated into the subject office building.   

The nearest commercial area with restaurants, convenience stores 

and support services is along Hancock Street and Newport Avenue, only 

several minutes driving time from the subject property.  Within easy 

walking distance are several fast-food and other dining options, 

including MacDonald’s, Applebee’s, Panera Bread, Subway, and a 

Chinese food restaurant.  There is also a commissary or café located 

across the street from the subject property that is operated by State 

Street Corporation or an affiliate.  The closest lodging facilities 

are located within a five to ten minute drive.  In Quincy, those 

facilities include the Best Western Inn at 29 Hancock Street, 

President’s City Inn at 845 Hancock Street, and the Marriott Boston-

Quincy at 1200 Crown Colony Drive.      

     In discussing his methodology for ascertaining the fair cash value 

of the subject property for the fiscal years at issue, Mr. Wadsworth 

reported and testified that he first conducted an exterior and 

interior inspection of the subject property and analyzed various 

economic indicators and trends for Norfolk County and the area 

surrounding the subject property, as well as the market for office 



space in Boston and the South Shore/South Suburban office 

submarket.   He concluded that “the lingering effects of the economic 

downtown will limit growth in demand for real estate in Norfolk 

County” in the short term, but the “demand for real estate” will 

strengthen “over the long term.”  He anticipated the stabilization of 

property values as “the economic recovery gains momentum.”  Mr. 

Wadsworth also reported and testified that he researched the 

inventory of class A and B office space and their absorption and 

vacancy rates for the relevant time period and also examined relevant 

statistics and other pertinent information available through various 

industry sources and publications such as REIS, Inc. (“REIS”), Co-

Star Group, Inc. (“Co-Star”), Korpacz Real Estate Investor Survey 

(“Korpacz”), Integra Realty Resources Viewpoint (“IRR-Viewpoint”), 

American Council of Life Insurers Investment Bulletin (“ACLI 

National”), and Building Owners & Managers Association (“BOMA”) 

data.  In addition, he stated that he received important basic and 

financial information from the subject lease and the manager of the 

subject property.  After considering information, statistics, and 

data obtained from all sources, along with the recognized criteria 

for formulating a property’s highest-and-best use, Mr. Wadsworth 

determined that the subject property’s highest-and-best use was its 

existing use as a single-tenanted commercial office building.    

     To estimate the fair cash value of the subject property for fiscal 

years 2010 and 2011, Mr. Wadsworth developed values using an income-

capitalization methodology.  He considered but rejected using a cost 



approach because: he was not an “architect[], engineer[], or licensed 

builder[] in the Commonwealth”; there were “few, if any, arm’s-length 

office land sales during the [relevant time period]”; and “an 

estimate of accrued depreciation would be very subjective at best.”  

He did not use a sales-comparison approach because “there have not 

been any arms-length sales involving [fee simple interests during the 

relevant time period].”   He opted for an income-capitalization 

methodology because it is usually “applied [when] there is good 

support for estimating the subject’s market rent . . . market vacancy 

rate, and . . . market capitalization rate.”  Moreover, he recognized 

that it “is often the most reliable [method to use] when appraising 

income producing property, like the subject, especially for 

estimating fair cash value for assessment purposes.”  Accordingly, 

Mr. Wadsworth considered his direct income-capitalization approach to 

be the most viable methodology to use to estimate the fair cash value 

of the subject property for the fiscal years at issue.    

     To determine the most appropriate office rents to use in his 

income-capitalization methodology for the fiscal years at issue, Mr. 

Wadsworth reported and testified that he investigated market rental 

rates by surveying what he regarded as similar class A commercial 

office properties in Quincy and Braintree, with leasing dates close 

to the appraisal dates for spaces with over 50,000 square feet of 

rental area.  The competitive set that he chose included ten 

purportedly comparable properties but only two with triple-net leases 

like the subject property.  The two triple-net leases were for $12.00 



and $12.49 per square foot.  The one leased for $12.49 per square 

foot is a seven-story, 234,668-square-foot building that was rented 

to State Street Corporation or an affiliate.  The one leased for 

$12.00 per square foot is a five-story, 132,000-square-foot building 

that was rented by Arbella Insurance Group.  The remaining 

properties’ leases were primarily gross or modified gross types.     

Mr. Wadsworth adjusted his ten purportedly comparable 

properties’ rents for expense structure, conditions of lease, market 

conditions, location, access, size, building quality, age and 

condition, economic characteristics, and parking ratio.   The eight 

purportedly comparable properties that were not subject to triple-net 

leases required adjustments ranging from 42% to 60%.  The major 

adjustment that Mr. Wadsworth applied to these properties was for his 

expense structure category through which he attempted to transform 

gross or modified gross leasing scenarios to ones that were 

equivalent to triple-net leasing situations.  He based this 

adjustment on expense information obtained primarily from BOMA.  Mr. 

Wadsworth adjusted only one of the two properties subject to the 

triple-net leases, and those adjustments totaled just 8%.  Mr. 

Wadsworth’s adjusted rents for all of his purportedly comparable 

properties ranged from $8.92 to $15.47 per square foot with an 

average of $11.87 per square foot which he rounded to $12.00 per 

square foot.  That average figure coupled with the rents associated 

with the two triple net-leases led to his adoption of $12.00 per 

square foot for his indicated rent for both of the fiscal years at 



issue.  Mr. Wadsworth then applied this rent to the subject 

building’s leasable area of 145,752 square feet producing a potential 

gross income of $1,749,024 for the fiscal years at issue.[4]  

According to the actual lease in place for the subject property, the 

annual fixed rent during the relevant time period was $13.85 per 

square foot.[5]   Mr. Wadsworth did not rely on this figure.    

            

Mr. Wadsworth based his 7% and 14% vacancy and collection loss 

rates for fiscal years 2010 and 2011, respectively, on “Quincy-wide 

office vacancy trends and vacancy trends in the subject’s surrounding 

area,” which he gleaned from various industry surveys and data, such 

as REIS and Co-Star.  He did not give any weight to the subject 

property’s continuous occupancy over many years and its recent lease 

renewal.  Application of what he believed to be appropriate industry 

and market vacancy rates of 7% for fiscal year 2010 and 14% for 

fiscal year 2011 resulted in effective gross incomes of $1,626,592 

and $1,504,161 for fiscal years 2010 and 2011, respectively.      

For his operating expenses, Mr. Wadsworth observed that in a 

triple-net leasing scenario, the tenant is responsible for most 

operating expenses.  Accordingly, he deducted only those expenses 

that he reported and testified remained the landlord’s responsibility 

– tenant improvements, leasing commissions, and replacement 

reserves.[6]  He developed his tenant improvements expense using 

information contained in nine of the leases associated with his 



competitive set of purportedly comparable properties.  These tenant 

improvements allowances ranged from $16.00 to $60.00 per square foot 

and averaged $33.79 per square foot.  Only two of these leases 

contained tenant improvements allowances in excess of $35.00 per 

square foot.  Nonetheless, Mr. Wadsworth selected a $40-per-square-

foot tenant improvements expense over ten years.  He then annualized 

this cost over the ten-year term using a 7% sinking fund rate for 

fiscal year 2010 and a 6% sinking fund rate for fiscal year 2011, 

which he based on a rounded average of Moody’s Aaa and Baa corporate 

bond yields as of January 1, 2009 and January 1, 2010.  These 

selections resulted in annual tenant improvements costs of $2.90 per 

square foot or $422,681 for fiscal year 2010 and $3.03 per square 

foot or $441,629 for fiscal year 2011.   

Relying on an analysis of the actual leasing commissions 

associated with two of the purportedly comparable properties in his 

competitive set, which he again annualized over ten years using the 

same sinking-fund premises that he used for his tenant improvements 

expense, Mr. Wadsworth determined a leasing commission cost of $0.54 

per square foot or $78,706 for both fiscal years at issue.   

Relying on replacement reserves data that he gleaned from 

Korpacz for the first quarter of 2009 and 2010, which ranged from 

$0.15 per square foot to $0.35 per square foot for both of the fiscal 

years at issue, Mr. Wadsworth estimated his replacement reserves at 

$0.21 per square foot and $0.25 per square foot for fiscal years 2010 

and 2011, respectively.  These estimates resulted in replacement 



reserves costs of $30,608 for fiscal year 2010 and $36,438 for fiscal 

year 2011. 

To determine his net-operating incomes for fiscal years 2010 and 

2011, Mr. Wadsworth subtracted the costs associated with these three 

expense categories from the corresponding fiscal year’s effective 

gross income.  These calculations yielded net-operating incomes of 

$1,094,598 for fiscal year 2010 and $947,388 for fiscal year 2011. 

            

     In determining capitalization rates for the subject property for 

the fiscal years at issue, Mr. Wadsworth utilized both industry 

sources and a band-of-investment technique.  The national data on 

capitalization rates that he reviewed from industry surveys for the 

year-end or fourth quarter of 2008 included national ranges of 7.0% - 

9.5% from IRR-Viewpoint and 5.5% - 10.5% from Korpacz, as well as a 

national average of 7% from ACLI National.  For the year-end or 

fourth quarter of 2008, IRR-Viewpoint reported a national range of 

7.0% - 12.5%; Korpacz reported a national range of 5.6% - 11.0%; and 

ACLI National reported a national average of 9.30%.  Based on these 

statistics, Mr. Wadsworth concluded that a capitalization rate within 

the 7.0% - 7.9% range for fiscal 2010 and a capitalization rate 

within the 8.2% - 9.3% range for fiscal year 2011 would be 

appropriate.   

     For fiscal year 2010, and after studying information assembled from 

various industry sources, Mr. Wadsworth’s basic band-of-investment 



assumptions included a mortgage loan-to-value ratio of 70%, a 

mortgage interest rate of 6.86%, an amortization period of 25 years, 

a mortgage constant of 0.0837, an equity investment of 30%, and an 

equity dividend rate of 5.10%.  These assumptions yielded weighted 

mortgage and equity components of 5.86% and 1.53%, respectively.  Mr. 

Wadsworth then added these two components together to determine his 

indicated capitalization rate which he rounded to 7.40%. 

     For fiscal year 2011, and again relying on information assembled 

from various industry sources, Mr. Wadsworth’s basic band-of-

investment assumptions included a mortgage loan-to-value ratio of 

70%, a mortgage interest rate of 6.96%, an amortization period of 25 

years, a mortgage constant of 0.0845, an equity investment of 30%, 

and an equity dividend rate of 5.30%.  These assumptions yielded 

weighted mortgage and equity components of 5.92% and 1.59%, 

respectively.  Mr. Wadsworth then added these two components together 

to determine his indicated capitalization rate which he rounded to 

7.50%.  He did not use a tax factor for either of the fiscal years at 

issue because of the triple-net leasing scenario under which he 

performed his valuation assignment.  

     Mr. Wadsworth concluded his capitalization-rate analysis by rating 

the impact of certain risk factors, including income characteristics, 

competitive market position, location, market, and highest and best 

use, on the capitalization rates that he derived from his band-of-

investment methodology.  After determining that the overall impact of 



these factors was essentially neutral, he concluded that the most 

appropriate capitalization rates to use in his income-capitalization 

methodology for fiscal years 2010 and 2011 were 7.40% and 7.50%, 

respectively.     

Mr. Wadsworth estimated the value of the subject property for 

the fiscal years at issue by dividing his net-operating-incomes by 

his corresponding capitalization rates. His indicated values for 

fiscal years 2010 and 2011 were $14,791,858 and $12,631,840, 

respectively, which he then rounded to $14,800,000 for fiscal year 

2010 and $12,600,000 for fiscal year 2011.  Summaries of his income-

capitalization methodology for fiscal year 2010 and fiscal year 2011 

are contained in the following two tables.  

Summary of Mr. Wadsworth’s Income-Capitalization Methodology 

for Fiscal Year 2010 

January 1, 2009 Valuation & Assessment Date 

  



Summary of Mr. Wadsworth’s Income-Capitalization Methodology 

  

INCOME                              Size(SF)   Rate/SF 

  

Commercial Office Space             145,752     $12.00             $1,749,024 

  

Potential Gross Income:                                            $1,749,024 

  

Less: Vacancy & Collection Allowance – 7.0%              ($ 122,432) 

  

 

Effective Gross Income:                                            $1,626,592 

  

EXPENSES 

  

  Tenant Improvements    $422,681 @ $2.90/sq. ft. 

  Leasing Commissions    $ 78,706 @ $0.54/sq. ft. 

  Replacement Reserves   $ 30,606 @ $0.21/sq. ft.   

  

Total Expenses:          $531,995                                 ($  531,995)  

   

Net-Operating Income:                                              $1,094,598 

  

 Divide by: Capitalization Rate              7.40% 

  

Indicated Value for Fiscal Year 2010                               $14,791,858 

Rounded Value for Fiscal Year 2010                                 $14,800,000 

  



for Fiscal Year 2011 

January 1, 2010 Valuation & Assessment Date 

  



  

  

INCOME                              Size(SF)   Rate/SF 

  

Commercial Office Space             145,752     $12.00             $1,749,024 

  

Potential Gross Income:                                            $1,749,024 

  

Less: Vacancy & Collection Allowance – 14.0%              ($ 244,863) 

  

 

Effective Gross Income:                                            $1,504,161 

  

EXPENSES 

  

  Tenant Improvements    $441,629 @ $3.03/sq. ft. 

  Leasing Commissions    $ 78,706 @ $0.54/sq. ft. 

  Replacement Reserves   $ 36,438 @ $0.25/sq. ft.   

  

Total Expenses:          $556,773                                 ($  556,773)  

   

Net-Operating Income:                                              $  947,388 

  

 Divide by: Capitalization Rate              7.50% 

  

Indicated Value for Fiscal Year 2010                               $12,631,840 

Rounded Value for Fiscal Year 2010                                 $12,600,000 

  



In support of the assessments, Mr. Moran cross-examined 

Mr. Wadsworth and testified for the assessors.  During his cross-

examination of Mr. Wadsworth, Mr. Moran elicited from him that at 

least two big box stores, Lowe’s and BJ’s, and a large 300-unit 

apartment complex, Neponset Landing, were developed in North Quincy 

or Quincy during or shortly before the relevant time period and that 

the nearby “sprawling complex” “developed by State Street,” as well 

as other nearby office buildings have been and continue to be fully 

occupied and stable. 

In his direct testimony, Mr. Moran testified and introduced 

property record cards of neighboring commercial office properties to 

support his proposition that the subject property, which is 

reasonably similar to these other properties, has been assessed at a 

lower or comparable per-square-foot value during the relevant time 

period.  Mr. Moran also observed that recent sales of commercial 

office properties that he claimed were comparable to the subject 

property, and similarly assessed, have sold for values significantly 

higher than their assessed values.   

Finally, Mr. Moran described the income-capitalization approach 

that the assessors used to test the fiscal year 2010 and 2011 

assessed values assigned to the subject property by Vision Government 

Solutions, Inc. (“Vision”), the mass appraisal vendor hired by Quincy 

to provide the city with assessed values for the properties located 

in Quincy.  In the assessors’ income-capitalization methodology, they 

also considered the subject property’s highest-and-best use to be its 



continued use as a commercial office building, but used a gross, as 

opposed to a triple-net leasing scenario.  Relying on information 

contained in local taxpayers’ responses to § 38D requests for their 

income, vacancy, and expense estimates, the assessors used $22.00 per 

square foot for their rent estimate.  Using the subject property’s 

property record card, they estimated the subject property’s rentable 

area at 143,468 square feet which is 2,284 square feet less than the 

area relied upon by the appellants’ real estate valuation expert.  

This per-square-foot rental estimate and area measurement produced a 

potential gross income of $3,156,296.  The assessors next adopted a 

vacancy and credit allowance rate of 5% which resulted in an 

effective gross income of $2,998,482.  The assessors based this rate 

on the experience of local taxpayers from the subject property’s 

area.  The assessors then applied an all-inclusive expense estimate 

of 35% of effective gross income, founded on local taxpayers’ 

responses to § 38D requests, for a total of $1,049,470.  Subtracting 

this amount from their effective gross income resulted in a net-

operating-income estimate of $1,949,012.  The assessors’ expense 

percentage was not broken down into categories.  

     Mr. Moran did not explain how the assessors developed their 10.7% 

and 11.5% capitalization rates for fiscal years 2010 and 2011, 

respectively.   

To estimate the value of the subject property for fiscal years 

2010 and 2011, the assessors divided their net-operating income for 



the appropriate fiscal year by the corresponding capitalization 

rate.  Their income-capitalization analysis is replicated below. 

Gross living area = 143,468 sf. x $22.00 psf. =  $3,156,296 

-       Vacancy 5% =         

$157,814 

-       Expense 35% =      

$1,049,468 

-       NOI =              

$1,949,012 

-       FY10Cap @ 0.107 = 

$18,215,073 

-       FY11Cap @ 0.115 = 

$16,947,930 

The economic income valuation cards that the assessors provided 

to the Board exhibited the methodology that Vision employed to 

estimate the value of the subject property for the fiscal years at 

issue.  Like the assessors, in its income-capitalization approach, 

Vision used a rentable area of 143,468 square feet.  It then used for 

both of the fiscal years at issue a rent of $22.84 per square foot, a 

10% vacancy rate, and an all-inclusive expense estimate of 34%.  The 

adoption of these figures produced a net-operating income of 

$1,946,424 which resulted in a “total income value” of $17,378,800 

for fiscal year 2010 and $16,636,100 for fiscal year 2011.  By 

dividing the net-operating income by the indicated value, the Board 

deduced that Vision had used an 11.20% capitalization rate for fiscal 

year 2010 and an 11.70% capitalization rate for fiscal year 2011.  

The record was essentially devoid of any testimony or demonstrative 



evidence supporting or providing the underpinnings for any of 

Vision’s selections.     

Based on all of the evidence, the Board agreed with the parties 

that the highest-and-best use of the subject property for the fiscal 

years at issue was its existing use as a commercial office building 

and that an income-capitalization methodology was the best approach 

to use to estimate the value of this income-producing property.  The 

record contained little useful or reliable evidence to support the 

use of a sales-comparison or a cost approach, and the Board, like the 

parties, therefore declined to use them.  The Board further agreed 

with Mr. Wadsworth that the subject building was best utilized as a 

single-tenanted facility.  Accordingly, the Board also adopted his 

triple-net leasing scenario.  In addition, the Board accepted his 

estimate of the subject property’s rentable area because it was based 

on the actual lease in place during the relevant time period and he 

had recently inspected the subject property.  Mr. Wadsworth’s 

estimate exceeded, by almost 2,300 square feet, the area utilized by 

the assessors, for which there was no foundation other than its 

presence on the property record card. 

     The Board found that the most appropriate rent to use for the 

subject property for the fiscal years at issue was $12.50 per square 

foot.  The Board based this rent on the two comparable properties 

that were under triple-net leases in Mr. Wadsworth’s competitive 

set.  These properties were leased at $12.00 and $12.50 per square 



foot.  Even though Mr. Wadsworth adjusted the $12.50 per square foot 

rent downward to $11.55, the Board disagreed with his only two 

adjustments -- for building quality and parking ratio -- because the 

subject building had recently undergone a substantial renovation and 

there was plenty of parking available in the four-story garage, in a 

nearby satellite parking lot, and even at the adjacent North Quincy 

MBTA subway station.  Moreover, the subject property’s location at 

the subway station likely enticed workers at the subject property to 

utilize certain forms of mass transportation in lieu of driving.  In 

addition, the comparable property that was leased at $12.50 was 

occupied by State Street Corporation or an affiliate, as was the 

subject property.  Further, this comparable contained approximately 

60% more rentable space than the subject property.  As stated in the 

APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE (13th ed. 2008): “Generally 

as size increases, unit prices decrease.  Conversely, as size 

increases, unit prices decrease.”  Ibid. at 212.  Accordingly, it was 

appropriate for the Board to adjust this rent upward to accommodate 

its size differential compared to the subject property.  Lastly in 

this regard, according to the actual lease for the subject property, 

the annual fixed rent during the relevant time period was $13.85 per 

square foot.  However, because SSB Realty’s occupancy was pursuant to 

a sale-leaseback agreement, the Board did not place any weight on 

this figure other than as a check on its previously selected finding 

regarding market rent.     

     For its vacancy and credit allowance, the Board used 5% of 



potential gross income for both of the fiscal years at issue just as 

the assessors had done in their income-capitalization approach.  The 

Board based its adoption of this figure on the fact brought out in 

the cross-examination of Mr. Wadsworth that commercial office 

buildings in the subject property’s area were fully occupied during 

the relevant time period and the vacancy rate in that area was lower 

than in other areas of Quincy or the broader market.  The Board also 

gave credence to the assessors’ rate and their assertion that the 

subject property’s location next to the North Quincy MBTA subway 

station enhanced its desirability over other similar properties.   

     For expenses, the Board adopted the categories proposed by Mr. 

Wadsworth but not all of his estimates.  For tenant improvements, the 

Board found that Mr. Wadsworth’s estimate of $40.00 per square foot 

was excessive under the circumstances and instead used $30.00 per 

square foot while accepting the assumptions that he applied to his 

sinking-fund calculations.  The Board found that $30.00 per square 

foot better reflected the market data introduced into evidence by Mr. 

Wadsworth, including his competitive set’s average of $33.79 per 

square foot and the most comparable property’s $30.50 allowance.  A 

$30.00-per-square-foot allowance over a ten-year term at a 7% 

sinking-fund rate results in an annual cost of $2.17 per square foot 

for fiscal year 2010.  That same allowance over the same term at a 6% 

sinking-fund rate results in an annual cost of $2.28 per square foot 

for fiscal year 2011.     



For leasing commissions, the Board adopted Mr. Wadsworth’s 

recommendation of $0.54 per square foot because it was supported by 

market data in his competitive set and is consistent with a ten-year 

term.  As it did with his tenant improvements, the Board again 

adopted here those same assumptions that he applied to his sinking-

fund calculations. 

     With respect to replacement reserves, the Board, 

like Mr. Wadsworth, relied on the data contained in the Korpacz 

reports.  Unlike Mr. Wadsworth, however, the Board did not rely on 

the average of this data, but instead looked to the lower end of the 

reported array, which ranged from $0.15 - $0.35 per square foot, 

because of the recent substantial renovations and repairs to the 

subject property and the relief that this work provides for deferred 

maintenance items.  Accordingly, the Board used $0.15 per square foot 

for its replacement reserves for the fiscal years at issue.   

     Lastly, the Board adopted Mr. Wadsworth’s capitalization rates for 

both of the fiscal years at issue.  The Board found that they were 

well-supported and premised on appropriate market data.  The 

capitalization rates suggested by the assessors and Vision were 

wholly without support or foundation and appeared to be inappropriate 

for the triple-net leasing scenario adopted by the Board.   

Summaries of the Board’s income-capitalization methodologies for 

fiscal years 2010 and 2011 are contained in the following two 

tables.                       



Summary of the Board’s Income-Capitalization Methodology 

for Fiscal Year 2010 

January 1, 2009 Valuation & Assessment Date 

  



  

  

INCOME                              Size(SF)   Rate/SF 

  

Commercial Office Space             145,752     $12.50             $1,821,900 

  

Potential Gross Income:                                            $1,821,900 

  

Less: Vacancy & Collection Allowance – 5.0%              ($  91,095) 

  

 

Effective Gross Income:                                            $1,730,805 

  

EXPENSES 

  

  Tenant Improvements    $316,282 @ $2.17/sq. ft. 

  Leasing Commissions    $ 78,706 @ $0.54/sq. ft. 

  Replacement Reserves   $ 21,863 @ $0.15/sq. ft.   

  

Total Expenses:          $416,851                                 ($  416,851)  

   

Net-Operating Income:                                              $1,313,954 

  

 Divide by: Capitalization Rate              7.40% 

  

Indicated Value for Fiscal Year 2010                               $17,756,135 

  

Rounded Value for Fiscal Year 2010                                 $17,756,000 

  



Summary of the Board’s Income-Capitalization Methodology 

for Fiscal Year 2011 

January 1, 2010 Valuation & Assessment Date 

  



  

  

INCOME                              Size(SF)   Rate/SF 

  

Commercial Office Space             145,752     $12.50             $1,821,900 

  

Potential Gross Income:                                            $1,821,900 

  

Less: Vacancy & Collection Allowance – 5.0%              ($  91,095) 

  

 

Effective Gross Income:                                            $1,730,805 

  

EXPENSES 

  

  Tenant Improvements    $332,315 @ $2.28/sq. ft. 

  Leasing Commissions    $ 78,706 @ $0.54/sq. ft. 

  Replacement Reserves   $ 21,863 @ $0.15/sq. ft.   

  

Total Expenses:          $432,884                                 ($  432,884)  

   

Net-Operating Income:                                              $1,297,921 

  

 Divide by: Capitalization Rate              7.50% 

  

Indicated Value for Fiscal Year 2011                               $17,305,613 

  

Rounded Value for Fiscal Year 2011                                 $17,305,000 

  



     On this basis, the Board decided the fiscal year 2010 appeal for 

the appellants and the fiscal year 2011 appeal for the appellee.  

Accordingly, the Board lowered the subject property’s assessed value 

for fiscal year 2010 by $38,700, from $17,794,700 to $17,756,000 and 

granted a tax abatement in the amount of $1,072.94.[7]     

  

OPINION 

The assessors are required to assess real estate at its fair 

cash value. G.L. c. 59, § 38.  Fair cash value is defined as the 

price on which a willing seller and a willing buyer will agree if 

both of them are fully informed and under no compulsion.  Boston Gas 

Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

In determining fair cash value, all uses to which the property 

was or could reasonably be adapted on the relevant assessment dates 

should be considered.  Irving Saunders Trust v. Assessors of Boston, 

26 Mass. App. Ct. 838, 843 (1989).  The goal is to ascertain the 

maximum value of the property for any legitimate and reasonable use.  

Id.  If the property is particularly well-suited for a certain use 

that is not prohibited, then that use may be reflected in an estimate 

of its fair market value.  Colonial Acres, Inc. v. North Reading, 

3 Mass. App. Ct. 384, 386 (1975).  “In determining the property’s 

highest and best use, consideration should be given to the purpose 

for which the property is adapted.”  Peterson v. Assessors of Boston, 

Mass. ATB Findings of Fact and Reports 2002-573, 617 (citing APPRAISAL 



INSTITUTE, THE APPRAISAL OF REAL ESTATE at 315-316 (12th ed., 2001)), aff’d, 

62 Mass. App. Ct. 428 (2004).   On this basis, the Board ruled that 

the highest-and-best use of the subject property during the fiscal 

years at issue was, as the appellants’ real estate valuation witness 

recommended, its existing, single-tenanted, commercial office use.  

In making this ruling, the Board considered, among other factors, the 

subject property’s history, size, location, and layout, as well as 

the uses of properties similar to the subject property and located in 

its market area.  The assessors also valued the subject property as a 

commercial office building but did not directly consider the likely 

number of tenants.             

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to determine the 

fair cash value of property: income capitalization, sales comparison, 

and cost reproduction.  Correia v. New Bedford Redevelopment 

Authority, 375 Mass. 360, 362 (1978).  “The [B]oard is not required 

to adopt any particular method of valuation.”  Pepsi-Cola Bottling 

Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  In these 

appeals, the Board ruled that neither sales-comparison nor cost 

approaches were appropriate under the circumstances.  The appellants’ 

real estate valuation expert agreed.  At the hearing of these 

appeals, the assessors used only an income-capitalization method.  

The Board accepted the premise advanced by the appellants’ real 

estate valuation expert that there were not any, or at least not 

enough, fee-simple market sales of reasonably comparable properties 



to meaningfully estimate the value of the subject property using a 

sales-comparison technique.  See Olympia & York State Street Co. v. 

Assessors of Boston, 428 Mass. 236, 247 (1998)(“The assessors must 

determine a fair cash value for the property as a fee simple estate, 

which is to say, they must value an ownership interest in the land 

and the building as if no leases were in effect.”).   

Furthermore, the Board ruled that “[t]he introduction of 

evidence concerning the value based on [cost] computations has been 

limited to special situations in which data cannot be reliably 

computed under the other two methods.”  Correia, 375 Mass. at 362.  

The Board found here that no such “special situations” existed, and, 

even if they did, there was no verified or substantiated evidence on 

which to base a value using a cost approach.  As the appellants’ 

valuation expert remarked, there were no land sales on which to 

develop a value for the subject property’s parcel and the extent of 

depreciation and obsolescence in the subject office building and 

subject garage would be difficult to determine under the 

circumstances.  Accordingly, the Board ruled that this method of 

valuation was not an appropriate technique to use for valuing the 

subject property for the fiscal years at issue.   

The use of the income-capitalization approach is appropriate 

when reliable market-sales data are not available.  Assessors of 

Weymouth v. Tammy Brook Co., 368 Mass. 810, 811 (1975); Assessors of 

Lynnfield v. New England Oyster House, 362 Mass. 696, 701-702 (1972); 

Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 67 



(1941).  It is also an appropriate technique to use for valuing 

income-producing property.  Id. at 64-65.  In these appeals, the 

Board relied exclusively on the values determined from the income-

capitalization approach because the other methods were not suitable 

under the circumstances, and the approach that the Board used was 

equivalent to the one that the appellants’ real estate valuation 

expert and the assessors preferred.   

“Direct capitalization is widely used when properties are 

already operating on a stabilized basis and there is an ample supply 

of comparable [rentals] with similar risk levels, incomes, expenses, 

physical and locational characteristics, and future expectations.”  

APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 499 (13th ed., 2008).  The 

Board found that there were an adequate number of comparable rentals 

to support the use of a direct income-capitalization methodology to 

estimate the value of the subject property for the fiscal years at 

issue.  “The direct capitalization of income method analyzes the 

property’s capacity to generate income over a one-year period and 

converts the capacity into an indication of fair cash value by 

capitalizing the income at a rate determined to be appropriate for 

the investment risk involved.”  Olympia & York State Street Co., 428 

Mass. at 239.  “It is the net income that a property should be 

earning, not necessarily what it actually earns, that is the figure 

that should be capitalized.”  Peterson v. Assessors of Boston, 62 

Mass. App. Ct. 428, 436 (2008) (emphasis in original).  Accordingly, 

the income stream used in the income-capitalization method must 



reflect the property’s earning capacity or economic rental value.  

Pepsi-Cola Bottling Co., 397 Mass. at 451.  Imputing rental income to 

the subject property based on fair market rentals from comparable 

properties is evidence of value if, once adjusted, they are 

indicative of the subject property’s earning capacity.  See Correia 

v. New Bedford Redevelopment Auth., 5 Mass. App. Ct. 289, 293-94 

(1977), rev’d on other grounds, 375 Mass. 360 (1978); Library 

Services, Inc. v. Malden Redevelopment Auth., 9 Mass. App. Ct. 877, 

878 (1980)(rescript).  After accounting for vacancy and rent losses, 

the net-operating income is obtained by deducting the landlord’s 

appropriate expenses.  General Electric Co. v. Assessors of Lynn, 393 

Mass. 591, 610 (1984).  The expenses should also reflect the market.  

Id.; see Olympia & York State Street Co., 428 Mass. at 239, 245. 

The Board’s selection of its market rent and its rentable area 

for the fiscal years at issue were largely consistent with those 

suggested by the appellants’ real estate valuation expert and were 

supported by the more compelling evidence.  The Board found that the 

most appropriate rent to use for the subject property for the fiscal 

years at issue was $12.50 per square foot.  The Board based this rent 

on the two comparable properties that were under triple-net leases in 

Mr. Wadsworth’s competitive set and were, in the Board’s view, the 

most comparable.  These properties were leased at $12.00 and $12.50 

per square foot.  Even though Mr. Wadsworth adjusted the $12.50 per 

square foot rent downward to $11.55, the Board disagreed with his 

only two adjustments -- for building quality and parking ratio -- 



because the subject building had recently undergone a substantial 

renovation and there was plenty of parking available in the four-

story garage, on a nearby satellite parking lot, and even at the 

adjacent North Quincy MBTA subway station.  Moreover, the subject 

property’s location at the subway station likely enticed workers at 

the subject property to utilize certain forms of mass transportation 

in lieu of driving.  In addition, the comparable property that was 

leased at $12.50 was occupied by State Street Corporation or an 

affiliate, like the subject property.  Further, this comparable 

contained approximately 60% more rentable space than the subject 

property.  “Generally as size increases, unit prices decrease.  

Conversely, as size increases, unit prices decrease.” THE APPRAISAL OF 

REAL ESTATE at 212.  Accordingly, it was appropriate for the Board to 

adjust this rent upward to accommodate its size differential compared 

to the subject property.  The Board did not rely on the subject 

property’s actual rent during the relevant time period because it was 

pursuant to a sale-leaseback transaction which the Board found did 

not reflect a true market rental.  See APPRAISAL INSTITUTE, THE DICTIONARY 

OF REAL ESTATE APPRAISAL 255 & 161 (4th ed. 2002)(defining a “sale-

leaseback” as “[a] financing arrangement in which real property is 

sold by its owner-user, who simultaneously leases the property from 

the buyer for continued use” and a “leaseback” as “[a]n arrangement 

in which the seller of a property is obligated to lease the property 

from the buyer under terms and conditions that are not negotiable”); 

see also Fox Ridge Assoc. v. Assessors of Marshfield, 393 Mass. 652, 



654 (1984)(“Choosing an appropriate gross income figure for 

establishing an income stream was within the board’s discretion and 

expertise.”).     

 For its vacancy and credit allowance, the Board used 5% of 

potential gross income for both of the fiscal years at issue just as 

the assessors had done in their income-capitalization approach.  The 

Board based its adoption of this figure on the fact that commercial 

office buildings in the subject property’s area were fully occupied 

during the relevant time period and the vacancy rate in that area was 

lower than in other areas of Quincy or the broader market.  The Board 

also gave credence to the assessors’ rate and their assertion that 

the subject property’s location next to the North Quincy MBTA subway 

station enhanced its desirability over other similar properties.   

Olympia & York State Street Co., 428 Mass. at 242 (acknowledging that 

it is appropriate for the Board to “exercise . . . independent 

decision-making based on the evidence”).    

The Board’s expense deductions were based on the categories and 

conclusions contained in the appellants’ real estate valuation 

expert’s testimony and appraisal report, as well as the supporting 

information contained in his report regarding the relevant market.  

The Board made appropriate adjustments to the tenant improvements and 

replacement reserves expenses recommended by the appellants’ real 

estate valuation expert based on this market data and the Board’s 

evaluation of the subject property during the relevant time period.  



“The issue of what expenses may be considered in any particular piece 

of property is for the board.”  Alstores Realty Corp. v, Assessors of 

Peabody, 391 Mass. 60, 65 (1984).  The Board adopted the premises 

underpinning Mr. Wadsworth’s sinking-fund calculations because they 

were reasonable and supported by appropriate market data.  See 

Flatley v. Assessors of Bolton, Mass. ATB Findings of Fact and 

Reports 2000-372, 405-06 (ruling that a sinking fund was an 

appropriate type of reserve account).        

The capitalization rate selected should consider the return 

necessary to attract investment capital.  Taunton Redevelopment 

Assoc. v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  The “tax 

factor” is a percentage added to the capitalization rate “to reflect 

the tax which will be payable on the assessed valuation produced by 

the [capitalization] formula.”  Assessors of Lynn v. Shop-Lease Co., 

364 Mass. 569, 573 (1974).  It is not appropriate to add a tax factor 

in most single-tenancy situations, however, because the tenant is 

assumed to be paying the tax under a triple-net lease.  See General 

Electric Co., 393 Mass. at 609 (“Under the single tenancy model used 

by the board, . . . the tenant pays the real estate taxes as well 

as most other expenses associated with operating the property.”); see 

also THE APPRAISAL OF REAL ESTATE at 451 (“a triple net lease [is one] in 

which the tenant pays utilities, taxes, insurance, and maintenance 

and the landlord pays for structural repairs only.”); THE DICTIONARY OF 

REAL ESTATE APPRAISAL at 194 (defining a “net net net [or triple-net] 

lease” as “[a] net lease under which the lessee assumes all expenses 



of operating the property, including both fixed and variable expenses 

and any common area maintenance that might apply, but the landlord is 

responsible for structural repairs.”).  Relying on these principles 

and its findings, the Board selected capitalization rates of 7.40% 

and 7.50% for fiscal years 2010 and 2011, respectively.  These rates 

are the ones recommended by the appellants’ real estate valuation 

expert and are also consistent with the supporting data contained in 

his appraisal report.  In the Board’s view, these capitalization 

rates also appropriately incorporate the risks associated with the 

subject property’s highest-and-best use.  “The essential requirement 

is that the board exercise judgment.”  New Boston Garden Corp. v. 

Assessors of Boston, 383 Mass. 456, 473 (1981).     

In reaching its opinion of fair cash value in these appeals, the 

Board was not required to believe the testimony of any particular 

witness or to adopt any particular method of valuation that an expert 

witness suggested.  Rather, the Board could accept those portions of 

the evidence that the Board determined had more convincing weight.  

Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 

679, 683 (1982); New Boston Garden Corp., 383 Mass. at 473; 

New England Oyster House, Inc., 362 Mass. at 702.  In evaluating the 

evidence before it, the Board selected among the various elements of 

value and appropriately formed its own independent judgment of fair 

cash value.  General Electric Co., 393 Mass. at 605; North American 

Philips Lighting Corp. v. Assessors of Lynn, 392 Mass.1 296, 300 

(1984). 



The Board need not specify the exact manner in which it arrived 

at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 

106, 110 (1971).  The fair cash value of property cannot be proven 

with “mathematical certainty and must ultimately rest in the realm of 

opinion, estimate and judgment.”  Boston Consol. Gas Co., 309 Mass. 

at 72.  “The credibility of witnesses, the weight of the evidence, 

and inferences to be drawn from the evidence are matters for the 

[B]oard.”   Cummington School of the Arts, Inc. v. Assessors of 

Cummington, 373 Mass. 597, 605 (1977).   

 “‘The burden of proof is upon the [appellant] to make out its 

right as a matter of law to abatement of the tax.’”  Schlaiker v. 

Assessors of Great Barrington, 365 Mass. 243, 245 (1974)(quoting 

Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 

(1922)).  The appellant must show that it has complied with the 

statutory prerequisites to its appeal, Cohen v. Assessors of Boston, 

344 Mass. 268, 271 (1962), and that the assessed valuation of its 

property was improper.  See Foxboro Assoc., 385 Mass. at 691.  The 

assessment is presumed valid until the taxpayer sustains its burden 

of proving otherwise.  Schlaiker, 365 Mass. at 245.  The Board ruled 

here that the appellants met their burden of proving that the subject 

property was overvalued for fiscal year 2010, but not for fiscal year 

2011. 

The Board applied these principles in reaching its opinion of 

the fair cash value of the subject property for the fiscal years at 



issue.  On this basis, the Board determined that the subject property 

was overvalued by $38,700 for fiscal year 2010, but was not 

overvalued for fiscal year 2011. 



The Board, therefore, decided the fiscal year 2011 appeal for 

the appellee and the fiscal year 2010 appeal for the appellants, 

granting a tax abatement in the amount of $1,072.94 for fiscal year 

2010.[8]   

                            THE APPELLATE TAX BOARD 

  

  

By: _______________________________ 

    Thomas W. Hammond, Jr. Chairman 

  

  

A true copy, 

  

  

Attest: ________________________ 

   Clerk of the Board 
  

  

 
 

[1] Each of these amounts includes a Community Preservation Act 

(“CPA”) surcharge and, for fiscal year 2011, a $50.00 special 

assessment, as well.  The CPA surcharge amounted to $4,540.31 in 

fiscal year 2010 and $4,073.17 in fiscal year 2011.

[2]  General Laws c. 59, § 59, provides, in pertinent part, that: “A 
tenant of real estate paying rent therefor and under obligation to 

pay more than one-half of the taxes thereon may apply for such 

abatement.”  There is no dispute that SSB Realty leased the subject 

property and was under an obligation to pay at least one-half of the 

real estate taxes. 



[3] The assessors used 143,468 square feet as the subject property’s 

rentable area.  The Board adopted the figure proposed by the 

appellant’s real estate valuation expert because it was based on the 

actual lease in place during the relevant time period and he had 

recently inspected the subject property.  

[4] Mr. Wadsworth referred to the potential gross income as 

“potential net rent.” 

[5] The time period in the lease for this rent extended from October 

3, 2008 to April 2, 2011.  

[6] Curiously, Mr. Wadsworth did not include or provide any 

information on management fees. 

[7] The tax abatement includes applicable CPA surcharges.  

[8] See footnote 7, supra.
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal of the 

Commissioner of Revenue (the “Commissioner” or the “appellee”), to 



abate income taxes assessed against Kyle R. Lavorante (“Mr. 

Lavorante” or the “appellant”) for tax years 2006, 2007 and 2008 

(“tax years at issue”).  

     Commissioner Scharaffa heard this appeal and was joined by Chairman 

Hammond and Commissioners Rose, Mulhern, and Chmielinski in a 

decision for the appellee.   

These findings of fact and report are made pursuant to a request 

by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.     

  

Kyle R. Lavorante, pro se, for the appellant.        

Andrew M. Zaikis, Esq. and Arthur M. Zontini, Esq. for the 

appellee.   

  

  

  

  

  

FINDINGS OF FACT AND REPORT 

  

     On the basis of the exhibits and testimony offered into evidence at 

the hearing of this appeal, the Appellate Tax Board (the “Board”) 

made the following findings of fact.   

     The appellant timely filed Massachusetts Resident Income Tax 

Returns, Forms 1, for tax years 2006, 2007 and 2008 (the “tax years 

at issue”).  For each of the tax years at issue, Mr. Lavorante 

claimed the status of a professional gambler and deducted his 



wagering losses as business expenses.  Following an audit of the 

appellant’s tax returns for the tax years at issue, the Commissioner 

determined that the appellant failed to prove that his gambling 

activities rose to the level of a trade or business and, therefore, 

his Schedule C business deductions were disallowed.  On January 25, 

2010, the Commissioner issued a Notice of Intention to Assess (“NIA 

I”), notifying the appellant of her intent to assess additional 

taxes, exclusive of interest and penalties, in the amounts of $20,936 

for 2006, $13,656 for 2007, and $5,895 for 2008.  On March 13, 2010, 

the Commissioner sent to the appellant a Notice of Assessment (“NOA 

I”), assessing the additional taxes proposed on NIA I, plus interest 

and penalties, for the tax years at issue. 

     On March 23, 2010, the appellant filed Applications for Abatement 

with the Commissioner, contesting the Commissioner’s assessments for 

the tax years at issue.  By Notice of Abatement Determination dated 

August 25, 2010, the Commissioner notified the appellant that the 

abatement applications for the tax years at issue were denied. 

     The Commissioner issued a second NIA dated August 16, 2010 (“NIA 

II”), proposing to assess additional tax for tax year 2006 in the 

amount of $488.20, exclusive of interest and penalties, based on 

information received from the Internal Revenue Service (“IRS”).  On 

October 1, 2010, the Commissioner issued a second NOA (“NOA II”) to 

the appellant assessing the additional tax for tax year 2006 proposed 

on NIA II, plus interest and penalties.  The appellant timely filed 



an appeal with the Board on October 28, 2010.  Based on these facts, 

the Board found that it had jurisdiction to hear and decide this 

appeal.      

     At all material times, Mr. Lavorante resided at 131 East Belcher 

Road in Foxborough.  Mr. Lavorante was employed as a laborer in the 

cement business until 2006, when he broke his hand in an accident 

unrelated to his employment.  He testified that he had been an 

occasional gambler for the twenty years preceding the accident and 

that after his unemployment benefits expired in 2006, he “tried 

making a living betting on horses.”  Mr. Lavorante further testified 

that during the tax years at issue, he went to the Plainridge 

Racecourse at least five days a week, where he typically sat in a 

room by himself and “studied hard.”  However, he was not specific 

about what his studies entailed or the time he devoted to gambling on 

any given occasion.   

     Mr. Lavorante did not maintain a separate bank account or financial 

records for his alleged trade or business of gambling.  Instead, he 

testified that he recorded winnings only if he “came home with more” 

money than he started with and that he jotted down his winnings and 

losses in a notebook, which he had discarded.  He also testified that 

during the tax years at issue he was engaged in simulcast betting 

from his home.  However, Mr. Lavorante failed to offer any specifics 

as to the frequency and length of time spent on this activity.       

     In support of his claimed deductions, the appellant offered into 



evidence a self-prepared computer printout for each of the tax years 

at issue, which included his name on the first page and a running 

list of the days of the year with corresponding dollar amounts.  

Neither Mr. Lavorante, nor the documents themselves, provided any 

explanation of the dollar amount entries indicating whether they were 

wagers, winnings or losses.  Further, the documents failed to provide 

the name and address of the gambling establishments where the 

presumed gambling activities occurred.   

     The appellant also submitted copies of his “W2G Individual Recap” 

statements prepared by Plainridge Racecourse, which listed only his 

winnings in excess of $600 for each of the tax years at issue, and a 

copy of his phone-betting account statement, which listed the total 

amounts of deposits, winnings and wagers for all tax years.  Neither 

of these documents, however, provided any detailed information as to 

the frequency of the appellant’s gambling activities, his gambling 

winnings of $600 or less, or his wagering losses.   

     Mr. Lavorante returned to his prior full-time employment as a 

laborer in the concrete business in 2009. There is no evidence that 

he continued his gambling activities or claimed to be in the trade or 

business of gambling after the tax years at issue.    On the basis of 

these findings, the Board further found and ruled that the appellant 

failed to prove that he was engaged in the trade or business of 

gambling.  The appellant did not provide detailed information 

concerning the frequency and duration of his gambling activities or 



the amount of his wagering losses; rather, he offered only 

incomplete, vague, and largely unsubstantiated evidence of his 

gambling activities during the tax years at issue.  Instead of an 

accurate journal of his gambling activity listing the names and 

addresses of the establishments where the appellant gambled, the 

dates and specific types of his wagers, and the amounts won or lost, 

he offered unexplained and largely unsubstantiated summaries.  

Neither the appellant’s testimony nor the documents he submitted 

provided credible, persuasive, and detailed evidence of his gambling 

activities during the tax years at issue. 

Accordingly, the Board found and ruled that the appellant failed 

to establish that he was in the trade or business of gambling and, 

therefore, he was not entitled to deduct his wagering losses from the 

amount of his winnings.  Accordingly, the Board issued a decision for 

the appellee in this appeal.      

  

OPINION 

For Massachusetts income tax purposes, “[r]esidents shall be 

taxed on their taxable income.”  G.L. c. 62, § 4.  The starting point 

for determining Massachusetts taxable income is Massachusetts gross 

income, which is “federal gross income” with certain modifications 

not relevant to this appeal.  G.L. c. 62, § 2(a).  Federal gross 

income includes income “from whatever source derived,” and thus 

includes gambling income.  See Internal Revenue Code (“Code”) § 61; 



Commissioner of Internal Revenue v. Groetzinger, 480 U.S. 23 (1987).  

Thus, gambling winnings are included in Massachusetts gross income.  

Id.; see also Jones v. Commissioner of Revenue, Mass. ATB Findings of 

Fact and Reports 2011-854, 881; Technical Information Release (“TIR”) 

79-6; Department Directive (“DD”) 86-24 and DD 03-3. 

In the present appeal, the appellant claimed deductions for his 

gambling losses.  Massachusetts adopts the deductions allowed in Code 

§ 62, with certain modifications not relevant to this appeal.  

See  G.L. c. 62, § 2(d)(1).  Code § 62(a)(1) provides for “deductions 

allowed by this chapter (other than by part VII of this subchapter) 

[namely, Code §§ 161 through 199] which are attributable to a trade 

or business carried on by the taxpayer.”  In particular, Code § 

162(a) allows a deduction for “all the ordinary and necessary 

expenses paid or incurred during the taxable year in carrying on any 

trade or business.”  As a deduction allowed under Code § 62(a)(1), 

the trade or business deduction is in turn allowed to arrive at 

Massachusetts Part B adjusted gross income under G.L. c. 62, § 

2(d)(1).  Accordingly, a Massachusetts taxpayer may deduct all 

ordinary and necessary expenses paid or incurred in carrying on the 

trade or business of gambling, including wagering losses subject to 

the limitation of Code § 165(d) discussed below. 

In contrast to federal law, Massachusetts has not adopted Code § 

212, which allows a deduction for ordinary and necessary expenses 

paid or incurred for the production or collection of income, even 

though not connected with a trade or business.  Code § 212 is found 



at part VII of subchapter B, which is explicitly excluded from the 

deductions allowed under Code § 62(a)(1) and, therefore, not 

deductible for Massachusetts purposes under G.L. c. 62, § 2(d)(1).  

Accordingly, a Massachusetts taxpayer may deduct only gambling 

expenses that constitute ordinary and necessary expenses in the 

conduct of the trade or business of gambling.  See Jones, Mass. ATB 

Findings of Fact and Reports 2011 at 883; see also DiCarlo v. 

Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1989-

119. 

In addition, Code § 165(d) specifically allows the deduction of 

wagering losses but only to the extent of gains from wagering 

transactions.  However, the gambling loss deduction for Massachusetts 

purposes is subject to the basic restriction of G.L. c. 62, § 2(d)(1) 

and Code § 62(a)(1) that such losses are deductible only if they are 

incurred in a trade or business.   

Therefore, taxpayers may deduct gambling losses only if: (1) the 

taxpayer demonstrates that he or she is in the “trade or business” of 

gambling; (2) the expenses constitute ordinary and necessary expenses 

in the conduct of the trade or business of gambling; and (3) gambling 

losses do not exceed gains from gambling.  Jones, Mass. ATB Findings 

of Fact and Reports 2011 at 883; see also Leite v. Commissioner of 

Revenue, Mass. ATB Findings of Fact and Reports 2006-842, 848; 

DiCarlo, Mass. ATB Findings of Fact and Reports 1989 at 124-25.   

In the present appeal, the taxpayer has claimed deductions for 



his gambling losses which do not exceed his gambling winnings.  The 

parties do not dispute that gambling losses would be “ordinary and 

necessary” expenses in a gambling trade or business.  Accordingly, 

the only issue in dispute is whether the appellant was engaged in the 

trade or business of gambling. 

The United States Supreme Court ruled in Groetzinger that a 

taxpayer is engaged in the trade or business of gambling:  “if one’s 

gambling activity is pursued full time, in good faith, and with 

regularity, to the production of income for a livelihood, and it is 

not a mere hobby.” Groetzinger, 480 U.S. at 35. For Massachusetts tax 

purposes, the Commissioner has promulgated DD 03-3, which provides a 

list of factors which are “not exclusive” but are intended to 

“provide illustrative guidance” in determining whether a taxpayer 

meets the criteria to qualify as being engaged in the trade or 

business of gambling.  These factors are as follows: 

gambling activities are entered into and 

carried on in good faith for the purpose of making a 

profit;  

gambling activities are carried on with 

regularity; 

gambling activities are pursued on a full-time 
basis, or to the fullest extent possible if taxpayer 

is engaged in another trade or business or has 

employment elsewhere; 

gambling activities are solely for the 

taxpayer’s own account and taxpayer does not function 

as a bookmaker; 

taxpayer maintains adequate records, including 



accounting of daily wagers, winnings and losses (see 

I.R.S. Rev. Proc. 77-29); 

the extent and nature of taxpayer’s activities 

which further the development of a gambling 

enterprise; and 

taxpayer claims deductions associated with the 

conduct of a trade or business for gambling-related 

expenses. 

As indicated above, the adequate records requirement in DD 03-3 

references Revenue Procedure 77-29, promulgated by the IRS (“I.R.S. 

Rev. Proc. 77-29”).  In its description of adequate records, I.R.S. 

Rev. Proc. 77-29 provides in relevant part: 

An accurate diary or similar record regularly maintained by 

the taxpayer, supplemented by verifiable documentation will 

usually be acceptable evidence for substantiation of 

wagering winnings and losses. In general, the diary should 

contain at least the following information:  

  
1) Date and type of specific wager or wagering activity; 

2) Name of gambling establishment; 

3) Address or location of gambling establishment; 

4) Name(s) of other person(s) (if any) present with 

taxpayer at gambling establishment; and 

5) Amount(s) won or lost. 

Like the factors set forth in DD 03-3, those in I.R.S. Rev. Proc. 77-29 are not intended to be exclusive, 

but rather are meant as guidelines for taxpayers.   

Resolution of the issue of whether a taxpayer is engaged in the 

trade or business of gambling “requires an examination of the facts 

in each case.”  Groetzinger, 480 U.S. at 37.  The taxpayer in 

Groetzinger engaged in pari-mutuel betting on dog races on a full-

time basis, going to the track 6 days a week and spending 60-80 hours 

per week on “gambling-related endeavors.”  480 U.S. at 24.  The 

taxpayer also “kept a detailed accounting of his wagers and every day 



noted his winnings and losses in a record book.”  Id. at 25.  On the 

basis of these facts, the Court found and ruled that the taxpayer was 

engaged in the trade or business of gambling.  Id. at 36.  

In DiCarlo, the taxpayer decided to “pursue pari-mutuel betting 

and gambling at dog tracks as [his] livelihood for the foreseeable 

future.”  Mass. ATB Findings of Fact and Reports 1989 at 121. He 

averaged eight to ten hours a day, 7 days a week, on his gambling 

activities.  Id.  Moreover, the taxpayer offered into evidence 

“summaries of his daily totals bet, winnings, and net gains and 

losses.”  Id. at 122.  Based on the evidence presented, the Board 

ruled that the taxpayer’s gambling activities qualified as a trade or 

business.  Id. at 123.   

In Menard v. Commissioner of Revenue, Mass. ATB Findings of Fact 

and Reports 1990-222, the taxpayer was engaged in betting on 

greyhound dog races.  He devoted many hours to studying the dogs, 

watching and analyzing three replays of each race, and also attending 

“schooling races.”  Id. at 238.  The taxpayer also kept detailed, 

contemporaneous logs of his nightly wagers and winnings and kept 

orderly account of his tickets and “maintained extensive, detailed, 

business-like records.”  Id.  Based on these facts, the Board found 

and ruled that the taxpayer “pursued his gambling activities at the 

track of his choice to the fullest extent possible each day, in good 

faith, and with regularity and, therefore, his gambling activities 

constituted a trade or business.  Id. at 238-39. 



More recently, in Jones, the Board found that the taxpayer spent 

between 60 and 80 hours per week on gambling activities.  Mass. ATB 

Findings of Fact and Reports 2011 at 870.  The Board further found 

that the taxpayer maintained voluminous records, including personal 

calendars detailing his gambling activities; race track programs, 

with his losing ticket stubs from the day attached to the program 

together with a notation of the date, number of tickets and total 

amount of wagers; “tax organizers” that list his income and expenses 

and the information from the Forms W-2G; and the appellant’s “tax 

books” for each year.  Id. at 889-90.  On the basis of the evidence 

of record, the Board ruled that the taxpayer was engaged in the trade 

or business of gambling. Id. at 893. 

Conversely, in Leite v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 2006-842, the taxpayer operated a bread 

delivery business and also gambled on slot machines during the tax 

year at issue.  The taxpayer testified that he devoted considerable 

time reading books and talking with other gamblers.  However, the 

taxpayer did not elaborate on how much time he devoted to studying 

and researching his gaming pursuits or the amount of time he devoted 

to gaming.  Id. at 844.  Moreover, the taxpayer failed to maintain 

separate books for his alleged gaming business.  The only record of 

his gambling activities “consisted of a few hand-written pages of 

entries on ledger paper.”  Id. at 846.  Thus, the Board found that 

Mr. Leite’s playing the slot machines was “more plausible 

a hobby given .  .  . the shoddiness of his record-keeping.”  



Id. at 852. 

In the present appeal, the Board found that the appellant failed 

to provide detailed information concerning the frequency and duration 

of his gambling activities or the amount of his wagering losses; 

rather, he offered only incomplete, vague, and largely 

unsubstantiated evidence of his gambling activities during the tax 

years at issue.  Instead of an accurate journal of his gambling 

activity listing the names and addresses of the establishments where 

the appellant gambled, the dates and specific types of his wagers, 

and the amounts won or lost, he offered unexplained and 

unsubstantiated summaries.  Neither the appellant’s testimony nor the 

documents that he submitted provided credible, persuasive evidence of 

his gambling activities during the tax years at issue. 



Accordingly, the Board found and ruled that the appellant failed 

to prove that he was in the trade or business of gambling and, 

therefore, he was not entitled to deduct his wagering losses from the 

amount of his winnings.  On this basis, the Board issued a decision 

for the appellee in this appeal.    

  

  

                             THE APPELLATE TAX BOARD  
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This is an appeal under the formal procedure, pursuant to G.L. 

c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the 

Board of Assessors of the Town of Norfolk (“assessors” or “appellee”) 

to abate taxes on certain real estate located in Norfolk owned by and 

assessed to Joseph Bolduc (“appellant”) under G.L. c. 59, §§ 11 and 

38 for fiscal year 2011. 

     Commissioner Mulhern heard this appeal.  Chairman Hammond and 

Commissioners Scharaffa, Rose, and Chmielinski joined him in a 

decision for the appellant. 

     These findings of fact and report are made pursuant to a request by 

the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.   

  

Caitlin M. Cianflone, Esq. for the appellant. 

John Neas, Chief Assessor, for the appellee.  

  

  



   FINDING OF FACT AND REPORT 

     Based on the testimony and exhibits entered into evidence at the 

hearing of this appeal, the Appellate Tax Board (“Board”) made the 

following findings of fact. 

On January 1, 2010, the appellant was the assessed owner of a 

1.45-acre parcel of land improved with a 2.5-story, Colonial-style, 

single-family dwelling (“subject dwelling”) located at 3 Keeney Pond 

Road in Norfolk (“subject property”).  The subject property is 

located in a prestigious neighborhood in Norfolk known as “The 

Preserve.”  The Preserve is an enclave of high-end, custom-built 

homes situated among 100 wooded acres abutting conservation land.  

The Preserve is located in a “Residence 2” zoning district, where 

single-family homes are among the permitted uses.       

The subject dwelling contains 13 rooms, including four bedrooms, 

four full bathrooms, two half bathrooms, and a finished attic, with a 

total living area of 5,855 square feet.  It has a wood-frame with a 

poured concrete foundation, brick exterior, and asphalt-shingle roof 

cover.   

Custom built in 2005, the subject dwelling is a stately home 

with distinctive architectural features throughout, such as arched 

doorways, columns, wainscoting, tray and coffered ceilings, intricate 

woodwork, and crown moldings.  The interior finishes are top-of-the-

line throughout, including granite countertops, tile backsplash, and 

marble-tiled floors.  Additional amenities include a wood deck, a 



sunroom, fireplaces, and an attached three-car garage.   

     For fiscal year 2011, the assessors valued the subject property at 

$1,394,300, and assessed a tax thereon, at the rate  of $15.10 per 

thousand, in the total amount of $21,640.25.[1]   Pursuant to G.L. c. 

59, § 57C, the appellant paid the tax due in four timely quarterly 

payments.  On January 5, 2011, the appellant filed a timely 

Application for Abatement under G.L.  c. 59, § 59 with the assessors, 

who denied the application on March 9, 2011.  On April 19, 2011, the 

appellant timely filed an appeal with the Board.  On the basis of 

these facts, the Board found and ruled that it had jurisdiction to 

hear and decide this appeal. 

              The Appellant’s Valuation Evidence 

      The appellant’s sole contention was that the subject property was 

overvalued.  The appellant, who testified at the hearing of this 

appeal, stated that he purchased the subject property in an arm’s-

length transaction on December 30, 2009 for a purchase price of 

$1,150,000.  He explained that, prior to his purchase, the subject 

property had been on the market for approximately 148 days at an 

asking price of $1,475,000.   

     The appellant also offered the testimony and appraisal report of 

Richard B. Gorden, a certified real estate appraiser whom the Board 

qualified as an expert in real estate valuation.  Mr. Gorden opined 

that the highest and best use of the subject property was its 

continued use as a single-family residence.  Accordingly, he used the 



sales-comparison approach to value the subject property.   

Mr. Gorden’s sales-comparison analysis featured three 

properties, all of which were single-family residences in Norfolk 

that sold between May of 2009 and January of 2010.  His first sales-

comparison property, 8 Trailside Way (“8 Trailside Way”), was a 

43,996 square-foot lot improved with a Colonial-style, single-family 

residence containing a total living area of 4,789 square feet.  It 

had eleven rooms, including five bedrooms, as well as three full 

bathrooms and one half bathroom.  Like the subject property, 8 

Trailside Way also featured a three-car attached garage and a deck.  

  

     Mr. Gorden considered 8 Trailside Way, which sold for $1,125,000 on 

August 19, 2009, to be in similar condition to the subject property, 

and after making minor adjustments to account for differences from 

the subject property in such items as number of fireplaces and living 

area, Mr. Gorden arrived at an adjusted sale price of $1,145,970 for 

8 Trailside Way.    

     Mr. Gorden’s second sales-comparison property, 6 Keeney Pond Road 

(“6 Keeney Pond Road”), was a 67,994 square-foot lot improved with a 

Colonial-style, single-family residence containing a total living 

area of 5,440 square feet.  It had eleven rooms, including five 

bedrooms, as well as four full bathrooms and two half bathrooms.  It 

also featured an attached three-car garage, two fireplaces, a patio, 

a porch, and a deck.   



     Located in the same neighborhood as the subject property, 6 Keeney 

Pond Road sold for $1,500,000 on January 22, 2010.  Because 6 Keeney 

Pond Road was slightly newer than the subject property, Mr. Gorden 

considered it to be in better condition than the subject property.  

After making adjustments to account for this factor and other 

differences from the subject property, Mr. Gorden arrived at an 

adjusted sale price of $1,273,675 for 6 Keeney Pond Road.    

     Mr.  Gorden’s final sales-comparison property was 48 Berkshire 

Street (“48 Berkshire Street”) in Norfolk, which was a 47,946 square-

foot lot improved with a Colonial-style, single-family residence 

containing a total living area of 4,909 square feet.  It had 13 

rooms, including five bedrooms, as well as four and one-half 

bathrooms.  It also featured an attached three-car garage, a patio, a 

porch, and a fireplace.   

     Mr. Gorden considered 48 Berkshire Street, which sold on May 26, 

2009 for $950,000, to be in similar condition to the subject 

property.  After making minor adjustments to account for differences 

from the subject property in quality of construction, living area, 

and number of fireplaces, Mr. Gorden arrived at an adjusted sale 

price of $992,570 for 48 Berkshire Street.   

Based on his sales-comparison analysis, which yielded adjusted 

sales prices ranging from $992,570 to $1,273,675, Mr. Gorden’s final 

opinion of fair-cash value for the subject property for fiscal year 

2011 was $1,150,000.   



         The Assessors’ Valuation Evidence  

The assessors offered several exhibits into the record, 

including the relevant jurisdictional documents, plot plans and 

photographs of the subject property, and a valuation analysis 

prepared by Chief Assessor John Neas.  Mr. Neas, who is a certified 

real estate appraiser, also testified at the hearing of this appeal. 

Like Mr. Gorden, Mr. Neas concluded that the highest and best 

use of the subject property was its continued use as a single-family 

residence, and he, too, selected the sales-comparison approach to 

value the subject property.  Mr. Neas selected five total properties 

for comparison, two of which - 8 Trailside Way and 6 Keeney Pond Road 

– were also included in Mr. Gorden’s analysis.   

Mr. Neas considered 6 Keeney Pond Road to be superior to the 

subject property primarily because it was newer.  He therefore made 

downward adjustments to 6 Keeney Pond Road’s $1,500,000 sale price to 

account for this factor and other minor differences, arriving at an 

adjusted sale price of $1,446,500 for 6 Keeney Pond Road.   

Mr. Neas considered 8 Trailside Way to be inferior to the 

subject property because it was smaller in size, had fewer 

fireplaces, and contained other minor differences. Most importantly, 

Mr. Neas noted that the sale of 8 Trailside Way was a “short sale,” 

and thus did not represent an arm’s-length transaction.  After making 

adjustments to account for 8 Trailside Way’s differences from the 

subject property, including differences in conditions of sale, Mr. 



Neas arrived at an adjusted sale price of $1,352,850 for 8 Trailside 

Way.   

Mr. Neas testified that because the subject property represented 

the very top end of the real estate market in Norfolk, there were a 

limited number of comparable sales in Norfolk during the relevant 

time period.  Mr. Neas testified that the neighboring town of 

Medfield had a greater abundance of high-end, custom homes like the 

subject property, and thus, he selected three properties from 

Medfield for his sales-comparison analysis.   

The first of those properties was 143 Green Street in Medfield 

(“143 Green Street”), which was a 1.63-acre parcel of land improved 

with a single-family, Colonial-style dwelling containing 4,926 square 

feet of living area.  It had eleven rooms, including five bedrooms, 

as well as four full bathrooms and one half bathroom, and also 

featured a detached three-car garage, three fireplaces, and an in-

ground pool. It sold in August of 2009 for $1,255,000.  After making 

adjustments to account for this property’s differences from the 

subject property, including differences in the amount of living area, 

room count, market conditions, the pool, and other items, Mr. Neas 

arrived at an adjusted sales price of $1,245,250 for 143 Green 

Street.   

Mr. Neas’ next sales-comparison property was One Inness Circle 

in Medfield (“One Inness Circle”), which was a 40,039 square foot lot 

improved with a Colonial-style, single-family dwelling containing 



4,311 square feet of living area.  It had nine rooms, including four 

bedrooms, as well as four bathrooms, and also featured an attached 

three-car garage, central-air conditioning, a porch and deck, and 

three fireplaces.  It sold in June of 2009 for $1,300,000. After 

making adjustments to account for this property’s differences from 

the subject property, including differences in the amount of living 

area, room count, market conditions, and other items, Mr. Neas 

arrived at an adjusted sale price of $1,350,900 for One Inness 

Circle.   

Mr. Neas’ final sales-comparison property was 19 Quarry Road in 

Medfield (“19 Quarry Road”), which was a 41,319 square-foot parcel of 

land improved with a Colonial-style, single-family dwelling 

containing 4,292 square feet of living area.  It had nine rooms, 

including four bedrooms, as well as three full bathrooms and one half 

bathroom.  It sold in April of 2010 for $1,320,000.  After making 

adjustments to account for this property’s differences from the 

subject property, including differences in age, amount of living 

area, and number of rooms and fireplaces, Mr. Neas arrived at an 

adjusted sale price of $1,346,300 for 19 Quarry Road.   

Mr. Neas also testified concerning the results of his 

investigation of the subject property’s sales history.  His 

investigation included a review of the sales deeds and related 

documents concerning the two sales of the subject property, one from 

the builder to a Mr. Jody Bhagat in July of 2008, and one from Mr. 

Bhagat to the appellant in December of 2009, as well as his interview 



with the broker involved in the transactions.[2]   Mr. Neas testified 

that the subject property was originally sold in July of 2008 to Mr. 

Bhagat, who was relocating from California to Massachusetts for 

employment purposes, for $1,650,000.  Mr. Bhagat placed the subject 

property back on the market just one year later because he 

transferred back to California.  On the basis of his investigation, 

Mr. Neas believed that Mr. Bhagat’s employer was willing to absorb 

some of the loss on the subject property’s sale, which, in addition 

to his need to relocate back to California, provided Mr. Bhagat with 

motivation to accept less than fair market value for the subject 

property.   Thus, because of the conditions surrounding the subject 

property’s 2009 sale, Mr. Neas did not believe that the actual sale 

price of $1,150,000 represented its fair cash value.  Rather, on the 

basis of his sales-comparison analysis, Mr. Neas opined that the fair 

cash value of the subject property for fiscal year 2011 was 

$1,400,000.   

         The Board’s Valuation Findings 

On the basis of all of the evidence, the Board agreed with both 

parties that the highest and best use of the subject property was its 

continued use as a single-family residence.  The Board further found 

that the appellant met his burden of proving that the subject 

property’s assessed value was higher than its fair cash value for 

fiscal year 2011.  

The subject property’s actual sale on December 30, 2009 was 



timely and would ordinarily be given considerable weight.  However, 

the Board found Mr. Neas’ testimony regarding the circumstances 

surrounding the sale to be credible and supported by the evidence.  

Further, although there was evidence of a declining market, the Board 

found that a decline of almost thirty percent – from $1,650,000 to 

$1,150,000 – in a little over a year’s time was not supported by the 

evidence of record.  Based on the credible evidence presented, the 

Board found that the subject property’s previous owner was willing to 

sell the subject property for less than fair market value, and thus, 

it ruled that the subject property’s actual sale in 2009 was entitled 

to only limited weight.   

In contrast, the Board found that the sale of 6 Keeney Pond Road 

provided highly probative evidence of the subject property’s fair 

cash value.  That property, which both parties used in their sales-

comparison analyses, was located in the subject property’s immediate 

neighborhood and was sold just three weeks after the relevant 

valuation date for $1,500,000.  The evidence indicated that 6 Keeney 

Pond Road was newer than, and thus somewhat superior to, the subject 

property.  After making adjustments to account for age and other 

differences, Mr. Gorden’s adjusted sale price for 6 Keeney Pond Road 

was $1,273,675, while Mr. Neas’ adjusted sale price for that property 

was $1,446,500.   

Although 8 Trailside Way was also located in the same 

neighborhood as the subject property and was sold proximate to the 

relevant date of assessment, the Board placed no weight on that sale, 



as the evidence indicated that it was not an arm’s-length 

transaction.  Moreover, 8 Trailside Way was older and smaller in size 

than the subject property and also inferior in condition.   

Similarly, the Board placed no weight on the sales of the 

Medfield properties selected by Mr. Neas.  Mr. Neas offered no 

evidence to establish that Medfield and Norfolk were comparable 

communities.  In fact, the evidence indicated that the real estate 

market in Medfield was different than in Norfolk, in that Medfield 

had a greater abundance of high-end, custom homes.  The Board 

therefore found that the Medfield sales did not provide probative 

evidence of the subject property’s fair cash value, and accordingly, 

it placed no weight on those sales.   

After taking into consideration all of the evidence, and placing 

significant weight on the sale of 6 Keeney Pond Road along with 

limited weight on the subject property’s actual sale in 2009, the 

Board concluded that the fair cash value of the subject property for 

fiscal year 2011 was $1,300,000.  Accordingly, the Board issued a 

decision for the appellant in this appeal and granted an abatement of 

tax in the amount of $1,466.65.[3]  

  OPINION 

     Assessors must assess real estate at its fair cash value.  G.L. c. 

59, §§ 2A and 38.  Fair cash value is defined as the price on which a 

willing seller and a willing buyer in a free and open market will 

agree if both of them are fully informed and under no compulsion.  



Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).   

     The appellant has the burden of proving that the property has a 

lower value than that assessed. "'The burden of proof is upon the 

petitioner to make out its right as [a] matter of law to [an] 

abatement of the tax.'" Schlaiker v. Assessors of Great Barrington, 

365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)).  "[T]he board is entitled to 

'presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.'"  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 

Mass. at 245).  In appeals before this Board, a taxpayer "'may 

present persuasive evidence of overvaluation either by exposing flaws 

or errors in the assessors' method of valuation, or by introducing 

affirmative evidence of value which undermines the assessors' 

valuation.'" General Electric Co., 393 Mass. at 600 (quoting Donlon 

v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). 

     Generally, real estate valuation experts, Massachusetts courts, and 

this Board rely upon three approaches to determine the fair cash 

value of property: income capitalization; sales comparison; and cost 

reproduction.  Correia v. New Bedford Redevelopment Authority, 375 

Mass. 360, 362 (1978).  "The board is not required to adopt any 

particular method of valuation."  Pepsi-Cola Bottling Co. v. 

Assessors of Boston, 397 Mass. 447, 449 (1986).  Regardless of which 

method is employed to determine fair cash value, the Board must 



determine the highest price which a hypothetical willing buyer would 

pay to a hypothetical willing seller in an assumed free and open 

market.  Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. 

Ct. 838, 843 (1989). 

"[S]ales of property usually furnish strong evidence of market 

value, provided they are arm's-length transactions and thus fairly 

represent what a buyer has been willing to pay for the property to a 

willing seller."  Foxboro Associates v. Assessors of Foxborough, 385 

Mass. 679, 682 (1982).  Sales of comparable realty in the same 

geographic area and within a reasonable time of the assessment date 

generally contain probative evidence for determining the value of the 

property at issue.  Graham v. Assessors of West Tisbury, Mass. ATB 

Findings of Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 

265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008)).  

When comparable sales are used, however, allowances must be made for 

various factors which would otherwise cause disparities in the 

comparable properties’ sale prices.  See Pembroke Industrial Park 

Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and 

Reports 1998-1072, 1082.   

Further, actual sales of the subject property generally provide “very strong evidence of fair 

market value, for they represent what a buyer has been willing to pay to a seller for [the] particular 

property [under appeal].”  New Boston Garden Corporation v. Assessors of Boston, 383 Mass. 456, 

469 (1981), (quoting First National Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 

(1971)).  However, “the evidentiary value of such sales in less than arm's-length transactions is 



diminished.”  New Boston Garden Corp., 383 Mass. at 469 (quoting Jordan Marsh Co. v. Assessors of 

Malden, 359 Mass. 106, 108 (1971)).  Thus, the circumstances surrounding actual sales of the subject 

property must be scrutinized.  See Pepsi-Cola Bottling Co., 397 Mass. at 449.   

In the present appeal, in addition to considering the comparable 

sales data presented by both parties, the Board considered the 

subject property’s actual sale history.  The subject property was 

first sold in 2008 for $1,650,000, to Mr. Bhagat, who was relocating 

from California to Massachusetts for employment purposes.  

Approximately one year later, Mr. Bhagat was transferred back to 

California, and the subject property was sold to the appellant for 

$1,150,000 on December 30, 2009.  Based on the evidence concerning 

Mr. Bhagat’s transfer back to California shortly after his purchase 

of the subject property, the Board found that he was willing to sell 

the subject property for less than fair market value, and thus, it 

ruled that the subject property’s actual sale was entitled to only 

limited weight.   

Instead, the Board found and ruled that the timely sale of 6 

Keeney Pond Road, a comparable property which was located in the 

subject property’s immediate neighborhood, provided the most 

probative evidence of the subject property’s fair cash value.  Both 

Mr. Gorden and Mr. Neas selected 6 Keeney Pond Road for their 

comparable-sales analyses, and, because it was newer, both considered 

it to be superior to the subject property.  After making appropriate 

adjustments to account for this and other differences from the 

http://www.lexis.com/research/buttonTFLink?_m=84148fdab1cfffe9dde12c90d94bf116&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B383%20Mass.%20456%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=42&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B359%20Mass.%20106%2C%20108%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=7&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=91a03a4066d0a5850641e9baf7575d1d
http://www.lexis.com/research/buttonTFLink?_m=84148fdab1cfffe9dde12c90d94bf116&_xfercite=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B383%20Mass.%20456%5D%5D%3E%3C%2Fcite%3E&_butType=3&_butStat=2&_butNum=42&_butInline=1&_butinfo=%3Ccite%20cc%3D%22USA%22%3E%3C%21%5BCDATA%5B359%20Mass.%20106%2C%20108%5D%5D%3E%3C%2Fcite%3E&_fmtstr=FULL&docnum=7&_startdoc=1&wchp=dGLbVzk-zSkAz&_md5=91a03a4066d0a5850641e9baf7575d1d


subject property, Mr. Gorden and Mr. Neas determined adjusted sale 

prices of $1,273,675 and $1,446,500, respectively, for that 

property.  Based on this evidence, and placing limited weight on the 

actual sale of the subject property in 2009, the Board found and 

ruled that the fair cash value of the subject property for fiscal 

year 2011 was $1,300,000.   

On the basis of the foregoing, the Board found and ruled that 

the subject property was overvalued for fiscal year 2011.  

Accordingly, the Board issued a decision for the appellant, granting 

a total tax abatement of $1,466.65, which included an abatement of 

the Community Preservation Act surcharge. 

  

                    

  THE APPELLATE TAX BOARD 

  

  

                     By:                  _____    ____ 

  Thomas W. Hammond, Jr., Chairman 

  

  

  

A true copy, 

  

  

Attest:       ______   _______ 

          Clerk of the Board 

  



  

  

 
 

[1]  This amount includes a Community Preservation Act surcharge of 

$586.32.  

[2] The deeds for both sales of the subject property were entered 
into evidence.  

[3] This amount included an abatement of the Community Preservation 
Act surcharge in the amount of $42.72.  
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     This is an appeal filed under the formal procedure pursuant to G.L. 

c. 62C, § 39 from the refusal of the Commissioner of Revenue 

(“Commissioner” or “appellee”) to abate personal income taxes and 

penalties assessed against David Iannuccillo (“appellant”) for the 

tax year 2009 (“tax year at issue”). 

Commissioner Rose heard the appeal. Chairman Hammond and 

Commissioners Scharaffa and Mulhern joined him in a corrected 



decision for the appellant. The corrected decision, which abates 

penalties associated with the income tax assessment, is promulgated 

herewith. 

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  

  

David Iannuccillo, pro se, for the appellant. 

Diane M. McCarron, Esq. for the appellee. 

  

FINDINGS OF FACT AND REPORT 

Based on testimony and exhibits offered into evidence at the 

hearing of this appeal, the Appellate Tax Board (“Board”) made the 

following findings of fact.  

The appellant timely filed his 2009 Massachusetts Resident 

Income Tax Return, Form 1 (“Form 1”) on May 11, 2010. The appellant 

reported income he had received from GreenWorks, a landscaping 

company, as well as $1,445.00 in tax owed. The appellant listed the 

income as “(w)ages, salaries, tips and other employee compensation” 

despite having been issued a Form 1099-MISC by GreenWorks that 

indicated the appellant’s compensation was “[n]onemployee 

compensation.” The appellant did not pay the tax reported due on Form 

1.  

By a Notice of Assessment dated July 16, 2010, the Commissioner 



informed the appellant of his outstanding tax liability of $1,445.00, 

plus interest of $25.04 and penalties of $126.12, for a total amount 

due of $1,596.16.[1] On September 11, 2010, the appellant filed an 

Application for Abatement, Form CA-6, requesting abatement in full of 

the tax, interest and penalties.  The appellant asserted that he had 

been an employee of GreenWorks during the tax year at issue and 

therefore GreenWorks should have withheld taxes from his 

compensation. The appellant further argued that having failed to 

fulfill its obligation to withhold taxes, GreenWorks, and not the 

appellant, was liable for the tax reported due on Form 1.  

On December 15, 2010, the Department of Revenue’s Office of 

Appeals conducted a hearing relating to appellant’s abatement 

application. On January 21, 2011, the Office of Appeals issued a 

determination letter affirming the appellant’s liability for the tax 

due and finding that the appellant had not “substantiated reasonable 

cause for the abatement of penalties.” Consistent with the 

determination letter, the Commissioner issued a Notice of Abatement 

Determination dated January 31, 2011, denying the appellant’s 

abatement application.  

On March 31, 2011, the appellant timely filed a Petition Under 

Formal Procedure with the Board. On the basis of the foregoing facts, 

the Board found that it had jurisdiction to hear and decide this 

appeal.  

At the hearing of the appeal, the appellant appeared pro se  and 



offered his grandfather, Anthony Iannuccillo (“Mr. Iannuccillo”), as 

his sole witness.  Mr. Iannuccillo gave the following uncontroverted 

testimony regarding his legal and tax experience: he was a member of 

the Bar of the State of Maine since 1949; he was admitted to practice 

in the Tax Court of the United States and the Federal Circuit Court 

of Appeals for the First Circuit in Boston and had been involved in 

numerous tax matters in federal and state courts; and he worked as a 

tax attorney in the office of the Chief Counsel of the Internal 

Revenue Service for more than twenty-five years. Based on this 

extensive experience, the Board found Mr. Iannuccillo to be a tax 

expert competent in applicable tax matters.    

Mr. Iannuccillo further testified that he and the appellant 

discussed at length the work performed by the appellant for 

GreenWorks during the tax year at issue. Based on these discussions, 

Mr. Iannuccillo determined that the appellant had been an employee of 

GreenWorks at all relevant times and that state and federal taxing 

authorities would classify him as such. Mr. Iannuccillo testified 

that he advised the appellant to timely file his tax returns and 

include his income from GreenWorks as wages, pending a determination 

by the taxing authorities of his status as an employee.[2] Mr. 

Iannuccillo also advised the appellant not to pay the tax shown as 

due, having concluded that GreenWorks improperly failed to withhold 

taxes from the appellant’s wages, thereby shifting liability for the 

tax from the appellant to GreenWorks. The appellant followed 

Mr. Iannuccillo’s counsel and filed his Form 1 for the tax year at 



issue as described above. 

On the basis of all of the evidence, the Board found and ruled 

that the appellant was liable for the tax reported due on Form 1 for 

the tax year at issue. Therefore, the appellant was not entitled to 

an abatement of tax and related interest for the tax year at issue. 

However, the Board also found and ruled that, having consulted 

extensively with and acted in reliance on the counsel of Mr. 

Iannuccillo, the appellant was entitled to abatement of the penalties 

at issue in this appeal. Accordingly, the Board hereby issues a 

corrected decision for the appellant granting an abatement in the 

amount of $126.12 plus any attendant statutory additions. 

  

OPINION 

Tax Liability 

Massachusetts residents are taxed, with certain limitations not 

here relevant, on all of their income from whatever source derived. 

G.L. c. 62, § 2.  In the present appeal, there is no dispute 

regarding the taxability of the income earned by the appellant during 

the tax year at issue or the amount of tax. Rather, the dispute 

centers on who is liable for the tax, the appellant or GreenWorks, 

his putative employer. 

The crux of the appellant’s argument lies in his construction of 

G.L. c. 62B (“Chapter 62B”) which, in pertinent part, provides for 

employers’ withholding of taxes on wages and specifies consequences 



for failing to adhere to withholding requirements. Pursuant to 

Chapter 62B, every employer must deduct and withhold tax on wages in 

accordance with tables prepared by the Commissioner. G.L. c. 62B, § 

2. An employer that fails to withhold or pay such taxes “shall be 

personally and individually liable therefore to the commonwealth.” 

G.L. c. 62B, § 6. The appellant argued that Chapter 62B relieves an 

employee of any obligation to pay income tax when an employer fails 

to meet applicable withholding and payment obligations. The Board 

found the appellant’s argument unpersuasive. 

     A fundamental tenet of income taxation is that income is taxed to 

the person who earns it. See Commissioner v. Culbertson, 337 U.S. 

733, 739-40 (1949). Thus, a taxpayer is obligated to pay taxes on 

income received. See Church v. Commissioner of Internal Revenue, 810 

F.2d 19, 19 (2d Cir. 1987). Chapter 62B does not disturb these 

principles. 

As a threshold matter, no part of Chapter 62B states that an 

employer is exclusively liable for taxes that have not been withheld 

or paid. Nor does the statute in any way alter or limit an employee’s 

liability for taxes owed. In fact, Chapter 62B implicitly 

acknowledges concurrent employee liability, providing that if an 

employer fails to withhold taxes as required, “and thereafter the tax 

. . . is paid, the tax . . . shall not be collected from the 

employer.” G.L. c. 62B, § 5.   

In Technical Information Release (“TIR”) 09-2, the Department of 



Revenue announced a voluntary initiative for employers that had 

failed to meet withholding requirements, including those that had 

“misclassified workers that should have been classified as employees. 

. . .” Having discussed the consequences of failing to comply with 

withholding obligations under Chapter 62B and procedures for making 

voluntary disclosure, the TIR provides that “[t]o the extent that the 

Department receives payments from an employer with respect to wages 

paid to an individual employee, the Department will not seek to 

collect unpaid tax from the employee with respect to those wages.” 

Id. This policy reflects the Commissioner’s interpretation of Chapter 

62B as not affecting an employee’s liability for income tax absent 

actual payment of the tax by the employer. 

Finally, in the context of federal law, which is substantially 

similar to withholding under Massachusetts law, an employer is liable 

for failing to withhold taxes, but such failure does not relieve a 

taxpayer of his or her income tax liability. See, e.g., Church, 810 

F.2d at 19. In Church, the court held that the failure of the 

taxpayer’s employer to withhold income taxes did not affect the 

taxpayer’s obligation to pay taxes on her income. Id.  

The appellant argued that Church has been superseded by 

subsequent precedent, citing U.S. v. Galletti, 541 U.S. 114 (2004), 

Pediatric Affiliates v. U.S., 230 Fed. Appx. 167 (3rd Cir. N.J. 2007) 

and U.S. v. Farr, 536 F.3d 1174 (10th Cir. Okla. 2008). While each of 

these cases affirmed the basic principle that employers are liable 



for withholding taxes, not one addressed the issue of whether an 

employer’s failure to meet withholding requirements in any way 

affects an employee’s personal income tax liability. Consequently, 

the Board found the appellant’s argument unavailing. 

     In sum, the Board found and ruled that while Chapter 62B imposes 

liability on employers for failing to comply with withholding 

obligations, this liability has no effect on an employee’s liability 

to pay income tax on income earned. Consequently, the Board found and 

ruled that the appellant was liable for the income tax at issue in 

this appeal.  

Penalties 

General Laws c. 62C, § 33(f) provides that “[i]f it is shown 

that any failure to . . . pay a tax in a timely manner is due to 

reasonable cause and not due to willful neglect, any penalty . . . 

may be . . . abated by the commissioner, in whole or in part.” The 

Commissioner argued that the appellant failed to establish reasonable 

cause for his failure to timely pay the tax at issue because he “was 

aware of his income tax liability and . . . willfully neglected to 

pay the tax.” (emphasis added). The Commissioner’s argument, however, 

ignores the core of the appellant’s case – that the tax liability 

existed, but was borne by GreenWorks, not the appellant. While the 

Board found this argument unpersuasive, the facts of this appeal 

support abatement of the contested penalties. 

In Administrative Procedure 633 (“AP-633”), the Commissioner 



provides guidelines for the waiver and abatement of penalties. AP-633 

states that the Department of Revenue will presume reasonable cause 

for a delay in payment by a taxpayer when the delay results from any 

of seven factors, including when “[t]he taxpayer was incorrectly 

advised by a tax professional competent in applicable tax matters 

after furnishing such advisor all necessary and relevant 

information.”  

The Board has also construed the “reasonable cause” standard in 

more that one instance. In Samia v. Commissioner of Revenue, Mass. 

ATB Findings of Facts and Reports 1993-127, the Board considered the 

imposition of penalties when taxpayers received erroneous advice from 

a tax attorney they had consulted about a financial transaction. In 

reaching its conclusion that the taxpayers were entitled to abatement 

of the penalties at issue, the Board found that “the appellants made, 

or in good faith attempted to make, full disclosure of all relevant 

information to their tax attorney regarding the tax matter in issue . 

. . the appellants’ tax attorney was a competent tax expert . . . 

[and] the tax attorney’s advice was on the specific tax matter at 

issue.”  Id. at 93-76. Thus, the Board found that “the appellants 

reasonably relied upon their tax attorney’s opinion . . .” Id. 

Similarly, in Q Holdings Corp. v. Commissioner of Revenue, Mass. ATB 

Findings of Fact and Reports 1996-412, the Board found that there was 

reasonable cause for a taxpayer’s failure to file when the taxpayer 

relied upon the erroneous advice of a "nationally recognized 

certified public accounting firm doing substantial business in 



Massachusetts.” Id. at 96-418.  

In the present appeal, the Board found that after lengthy 

consultation, Mr. Iannuccillo, an attorney with decades of federal 

and state tax experience, advised the appellant that as an employee 

of GreenWorks, he was relieved of his 2009 income tax liability 

because GreenWorks improperly failed to withhold taxes. The 

appellant, relying on Mr. Iannuccillo’s counsel, filed Form 1 for the 

tax year at issue reporting income and tax due. Although the 

appellant’s failure to pay the tax was without foundation in law, the 

appellant met the standards for abatement of penalties as set forth 

by the Board and in AP-633. More specifically, the appellant made 

full disclosure of all relevant information to Mr. Iannuccillo, whom 

the Board found to be a tax expert competent in applicable tax 

matters. The appellant then relied on and acted in conformance with 

Mr. Iannuccillo’s advice with respect to the specific tax matter at 

issue. Under these circumstances, the Board found and ruled that 

there was reasonable cause for the appellant’s failure to timely pay 

the tax due and that such failure did not result from willful 

neglect. Therefore, the Board hereby issues a corrected decision 

granting the appellant abatement of the penalties and any attendant 

statutory additions at issue in this appeal.  

  

                             THE APPELLATE TAX BOARD 

  

  



  

                         By: _________________________________ 

                             Thomas W. Hammond, Jr., Chairman 

  

  

  

A true copy 

               

Attest: __________________________ 

            Clerk of the Board 

  

  

 
 

[1] The Commissioner assessed penalties because the appellant had 

failed to timely pay the tax due.

[2] The Board assumed, for the sake of argument, that an 

employer/employee relationship existed between the appellant and 

GreenWorks. 
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     These are appeals under the formal procedure, pursuant to G.L. c. 

59, §§ 64 and 65 and c. 58A, § 7, from the refusal of the Board of 

Assessors of the Town of Chelmsford (“assessors” or “appellee”) to 

abate taxes on certain real estate in Chelmsford assessed to USAA 

Properties, IV, Inc. (“USAA” or “appellant”) under G.L. c. 59, §§ 11 

and 38, for fiscal years 2006, 2007, and 2009.   

     Commissioner Rose heard these appeals.  Chairman Hammond and 

Commissioners Scharaffa and Chmielinski joined him in the decisions 

for the appellee.   

     These findings of fact and report are made pursuant to a request by 

the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

  

     James F. Sullivan, Esq. for the appellant. 

  

     Richard Bowen, Esq., and Jeffrey T. Blake, Esq. for the appellee.  

  

                                        FINDINGS OF FACT AND REPORT 

  

On the basis of the testimony and evidence entered into the 

record, the Appellate Tax Board (“Board”) made the following findings 

of fact.   

On January 1, 2005, January 1, 2006, and January 1, 2008, USAA 

was the assessed owner of a 26.65-acre parcel of land improved with a 

three-story, 303,715 square-foot office building (“subject building”) 



located at 300 Apollo Drive in Chelmsford (“subject property”).   

In addition to the subject building, five other commercial 

buildings are located on Apollo Drive, which is relatively proximate 

to Interstate 495 and other local highways, such as Route 3, Route 4, 

and Route 129.  The subject property is located in the 1A limited 

industrial zoning district, which permits the following uses: 

religious, educational, child care, agricultural, cemetery, municipal 

facilities, animal clinic or hospital, business and professional 

office, medical center or clinic, wireless communications facilities, 

and light manufacturing.  At all times relevant to these appeals, the 

subject building was classified as a research and development 

building by the assessors, and it was considered a legally conforming 

use within the 1A zoning district.   

The subject building is a steel frame structure with a concrete 

slab foundation.  Its flat roof is covered with a ballasted rubber 

membrane, and its exterior is brick, while interior finishes include 

wallpapered or painted plaster walls; vinyl-tiled, ceramic-tiled, 

carpeted or hardwood flooring; and suspended acoustic tile or painted 

plaster ceilings.  The subject building is surrounded by asphalt 

paved areas which provide parking for approximately 1,600 vehicles.  

There are landscaped areas in the front of the subject property and 

dense woodlands to the rear of the subject property.   

The subject building was built in 1985 and was initially 

designed for use by a single tenant.  In 2005, a substantial 



renovation of the subject property was commenced by the appellant 

with the aim of reconfiguring it for occupancy by multiple tenants, 

with a total of 291,424 square feet of net rentable area.  Following 

is a description of the interior configuration of the subject 

property after the renovations were completed. 

The main entrance to the subject building is ground-level at the 

front of the building, and there are additional entrances along 

either side and at the rear of the subject building.  The main 

entrance leads to a large lobby area, off of which are five separate 

office suites.  The ground floor also contains a 275-seat dining 

facility, a fitness center, and management offices.  The subject 

property’s second and third floors contain additional office space, 

with amenities such as conference rooms, private offices, open space, 

and kitchenettes.  In addition, the subject building has three men’s 

restrooms and three women’s restrooms on each floor, for a total of 

18 common lavoratories.   

The subject building has four passenger elevators and four 

interior staircases, along with two freight elevators that provide 

access from the subject building’s two shipping/receiving areas to 

all levels of the subject building.  Additionally, there are four 

metal overhead doors at the rear of the subject building with 

tailboard access.   

The subject building was vacant from the commencement of the 

renovation in 2005 until 2007, when the first tenant took occupancy 



of 127,531 square feet of office space and a second tenant leased 

39,132 square feet of office space.   

The assessed values, applicable tax rates, and total tax 

assessments for the subject property for each of the fiscal years at 

issue are summarized in the following table: 

  

  

  

  

  

      

Fiscal 

Year 

Assessed 

Value 

Tax Rate 

per $1,000 

Total Taxes 

Assessed  

2006 $15,883,600[

1] 

$13.12 $208,392.83 

2007 $20,581,400 $12.53 $257,884.94 

2009 $20,393,900 $14.07 $286,942.17 

  

     The appellant timely filed its Applications for Abatement and 

petitions for each of the fiscal years at issue, and the Board found 

and ruled that it had jurisdiction to hear and decide these appeals.  

The hearings of these appeals took place over two days and involved 

the testimony of three witnesses.   



              The Appellant’s Valuation Evidence 

     The appellant presented its case-in-chief through the testimony and 

summary appraisal report of Eric Wolff, a licensed appraiser whom the 

Board qualified as an expert in commercial real estate valuation.  

Mr. Wolff, who inspected the subject property as part of his 

appraisal, concluded that the subject property’s highest and best use 

was its continued use as a research and development office property.   

     To value the subject property, Mr. Wolff considered the three usual 

approaches to valuation.  He declined to use the cost approach 

because of the age of the improvements on the subject property.  Mr. 

Wolff testified that because the building was being converted to a 

multi-tenant building, potential buyers would most likely be 

interested in the cash flow from such a property and would form an 

offer based on the income potential, rather than comparable sales in 

the market.  He therefore placed primary reliance on the income-

capitalization approach to value.  Mr. Wolff testified that he 

nevertheless conducted sales-comparison analyses because there was 

activity within the market during the relevant fiscal years, and he 

used the sales-comparison approach as a “check” on the values 

determined in his income-capitalization analyses.   

Mr. Wolff first testified about his sales-comparison analyses.  

To begin his analyses, Mr. Wolff researched recent sales of research 

and development office buildings in the Chelmsford area.  For fiscal 

year 2006, he selected five properties which were sold in 2004 that 



he believed were comparable to the subject property, and used the 

adjusted per-square-foot sale prices of those properties to ascertain 

a value for the subject property.  The following table contains 

relevant data regarding those five properties.   

  

  

  

  

  

  

              MR. WOLFF’S FY 2006 COMPARABLE SALES 

  

Sale  Address    Sale  

   Date 

Sq. Ft. Sale  

Price  

$/Sq. Ft. 

1  220 and 222 Mill Rd. 
       

     Chelmsford 

12/03/04 164,373 $15,175,000  $92.32 

2 65 Sunnyslope Ave. 

     Tewksbury 

10/07/04 152,400 $11,080,000  $72.70 

3 270 Billerica Rd. 

     Chelmsford 

07/22/04 101,390 $12,125,500 $119.59 

4 200 Ballardvale St. 

     Wilmington 

07/15/04 341,837 $17,250,000  $50.46 



5 60-100 Minuteman Rd. 

      Andover 

03/19/04 469,914 $25,312,380  $53.87 

  

     According to Mr. Wolff, two of these sales involved fee-simple 

interests, while three of them involved the sale of leased-fee 

interests.  Mr. Wolff did not provide information about the leases in 

place at the properties involving leased-fee sales, other than to say 

that rents were considered to be market rents.  Because each of the 

five sales occurred in 2004, he considered them to be reflective of 

market conditions on January 1, 2005, and therefore he made no 

adjustments to the sale prices to account for market conditions. 

     Mr. Wolff next considered the locations of his five sales-

comparison properties relative to the location of the subject 

property, which he considered to be in a good location for industrial 

uses.  Sales one and three involved properties located in Chelmsford 

like the subject property, and thus Mr. Wolff made no adjustments to 

those sale prices to account for location.  Sales two, four, and five 

involved properties located along the Interstate 93 corridor, which 

Mr. Wolff considered to be an inferior location for industrial uses, 

and thus he made an upward adjustment of 10% to those sale prices to 

account for this difference in location. 

     With respect to building condition, Mr. Wolff noted that the 

subject building was in the process of being renovated and upon 

completion would be in overall good condition.  He considered sales 



one, two, four and five to be in inferior condition to the subject 

building, as renovated, and thus he made an upward adjustment between 

10 to 20% to those sale prices to reflect their inferior condition.  

Mr. Wolff considered sale three to be in similar condition to the 

subject building, and therefore he made no adjustment to sale three 

for building condition.   

Mr. Wolff next considered building size.  Sales one, two, and 

three involved buildings which were smaller in size than the subject 

building and he made downward adjustments ranging from 25 to 35% to 

those sale prices, while sale five involved a building which was 

larger in size than the subject building and its sale price was 

adjusted upward by 25% to reflect this difference.  In making these 

adjustments for size, Mr. Wolff took into consideration the tendency 

for larger properties to sell for lower per-unit values than similar 

but smaller properties.  Mr. Wolff made no adjustment to the sale 

price of sale four for building size because it was close in size to 

the subject building.   

     After making all of these adjustments, Mr. Wolff’s sales-comparison 

properties ranged in sale price from $66.00 to $78.00 per square 

foot, rounded.  Based on this data, Mr. Wolff formed the opinion that 

$78.00 per square foot was a realistic sale price for the subject 

property, and multiplying that value by the subject building’s 

303,715 square feet yielded an indicated value of $23,689,770 for the 

subject property, which Mr. Wolff then rounded to $23,700,000.  That 



figure, however, was not his final estimate of the subject property’s 

value.   

     As noted previously, the subject building was in the process of 

being completely renovated during 2005 and 2006, and the owner’s 

estimate for the total renovation costs was $15,346,754.  Mr. Wolff 

subtracted the estimated renovation costs from his rounded, indicated 

value to arrive at a final opinion of fair cash value of $8,355,000 

for the subject property as of January 1, 2005. 

     For his sales-comparison analysis for fiscal year 2007, Mr. Wolff 

selected four industrial properties in the Chelmsford area that were 

sold in 2005.  The following table contains relevant data regarding 

those properties.   

  

  

              MR. WOLFF’S FY 2007 COMPARABLE SALES 

  

Sale       Address Sale  

Date 

Sq. Ft. Sale  

Price  

$/Sq. Ft. 

1 829 Middlesex 

Trnpk.     

    Billerica 

12/27/05 184,140 $11,550,000  $62.72 

2  290 Concord Rd.    

    Billerica 

12/23/05 136,080 $25,600,000 $188.12 



3  300 Billerica Rd. 

    Chelmsford   

12/20/05 108,200 $10,000,000  $92.42 

4 180 Hartwell Rd. 

     Bedford  

01/31/05 345,794 $12,500,000  $36.15 

  

According to Mr. Wolff, two of these sales were sales of fee-

simple interests and two were sales of leased-fee interests.  Mr. 

Wolff did not provide information about the leases in place at the 

properties involving leased-fee sales other than to say that he 

considered the rents to be market rents.  Because each of the four 

sales occurred in 2005, he considered them to be reflective of market 

conditions on January 1, 2006, and therefore he made no adjustments 

to the sale prices to account for market conditions. 

Mr. Wolff next considered the locations of his four sales-

comparison properties relative to the location of the subject 

property.  According to Mr. Wolff, sales one and four involved 

properties which had only average access to Route 3, and were 

therefore in locations inferior to the subject property, while sale 

two involved a property with better access to Routes 3 and 128, and 

was therefore in a superior location than the subject property.  

Accordingly, Mr. Wolff made upward adjustments of 10 to 20% to the 

sale prices of sales one and four, and he made a downward adjustment 

of 10% to the sale price of sale number two.  Mr. Wolff considered 

sale three, which was located in Chelmsford, to be in a similar 



location to the subject property, and therefore he made no adjustment 

to the sale price of sale three for location.   

With respect to building condition, it was Mr. Wolff’s opinion 

that sales one and four involved properties in inferior condition to 

the subject building, as renovated, and thus he made an upward 

adjustment of 20% to those sale prices, while he made a 20% downward 

adjustment to the sale price of sale two because, in his opinion, it 

involved a building which was in superior condition to the subject 

building, as renovated.  He made no adjustment to the sale price of 

sale three for building condition because he considered it to be 

similar in condition to the subject building.   

Mr. Wolff next considered building size.  Sales one, two, and 

three involved buildings that were smaller in size than the subject 

building and he made downward adjustments ranging from 20 to 35% to 

their sale prices.  He made no adjustment for size to the sale price 

of sale four because it was close in size to the subject building.   

After making all of these adjustments, Mr. Wolff’s sales-

comparison properties ranged in sale price from $51.00 to $85.00 per 

square foot, rounded.  Based on this data, Mr. Wolff formed the 

opinion that $85.00 per square foot was a fair market price for the 

subject property, and multiplying that value by the subject 

building’s 303,715 square feet, he yielded an indicated value of 

$25,815,775 for the subject property, which he then rounded to 

$25,815,000.  From that rounded value Mr. Wolff again deducted the 



$15,346,754 estimated cost of renovation for the subject property, to 

arrive at a final, rounded opinion of fair cash value of $10,470,000 

for the subject property for fiscal year 2007. 

For his sales-comparison analysis for fiscal year 2009, 

Mr. Wolff selected four industrial properties in the Chelmsford area 

that sold between June of 2006 and January of 2007.  The following 

table contains relevant data regarding those properties.   

    MR. WOLFF’S FY 2009 COMPARABLE SALES 

  

Sale        Address Sale  

Date 

Sq. Ft. Sale  

Price  

$/Sq. Ft. 

1 201 Burlington Rd. 

Bedford 

01/24/07 84,140 $7,400,000  $87.95 

2 100 River Rd. 

Andover 

12/14/06 121,976 $7,100,000  $58.20 

3 6 Riverside Dr. 

Andover 

12/14/06 79,586 $8,300,000 $104.29 

4 3 Riverside Dr. 

Andover 

06/23/06 91,376 $8,200,000  $89.74 

  

According to Mr. Wolff, one of these sales was the sale of a 

fee-simple interest while the remaining three were sales of leased-

fee interests.  Mr. Wolff did not provide information about the 

leases in place at the properties involving leased-fee interests 

other than to say that he considered the rents to be market rents.  

Further, he considered the sales, which occurred between June of 2006 



and January of 2007, to be reflective of market conditions on January 

1, 2008, and therefore he made no adjustments to the sale prices to 

account for market conditions. 

Mr. Wolff next considered the locations of his four sales-

comparison properties relative to the location of the subject 

property.  According to Mr. Wolff, sales two, three and four involved 

properties located along the Interstate 93 corridor, which was, in 

his opinion, inferior to the subject property’s location for 

industrial uses.  Accordingly, Mr. Wolff made upward adjustments of 

10% to the sale prices of those properties to account for their 

inferior location.  He made no adjustment to the sale price of sale 

one because he considered it to be similar in location to the subject 

property.   

Mr. Wolff likewise made upward adjustments of 10% to the sale 

prices of sales one, two, and four because they involved buildings 

which he considered inferior in physical condition to the subject 

building, as renovated.  He made no adjustment for physical condition 

to the sale price of sale three because he considered it to be in 

similar condition to the subject building.   

Finally, Mr. Wolff made downward adjustments ranging from 25 to 

35% to the sale prices of all four sales because they each involved 

buildings which were smaller in size than the subject building. 

After making all of these adjustments, Mr. Wolff’s sales-

comparison properties ranged in sale price from $55.00 to $78.00 per 



square foot, rounded.  Based on this data, Mr. Wolff formed the 

opinion that $78.00 per square foot was a fair market sale price for 

the subject property, and multiplying that value by the subject 

building’s 303,715 square feet, he yielded an indicated value of 

$23,689,770 for the subject property, which he then rounded to 

$23,700,000.  From that rounded value, Mr. Wolff deducted the 

estimated cost of renovations in the amount of $5,908,791,[2]  to 

arrive at a final, rounded opinion of fair cash value of $17,790,000 

for the subject property for fiscal year 2009.   

Mr. Wolff next testified about his income-capitalization 

approach.  The first step in that methodology was the determination 

of a fair market rent.  Because the subject building was vacant and 

under renovation, no rent roll was available for fiscal year 2006.  

Mr. Wolff gathered information from area brokers about rents at 

research and development properties in the Chelmsford area, and the 

following table includes relevant data from the eleven properties 

that Mr. Wolff found most comparable to the subject property. 

  

   MR. WOLFF’S FY 2006 COMPARABLE LEASES 

  

Lease       Address      Tenant Lease  

Date  

Sq. Ft. 

  

$/Sq. Ft. 

1  10 Elizabeth Dr. 

   Chelsmford     

Accutronics, Inc. 03/04  16,421  $9.50-
NNN[3] 



2  12 Elizabeth Dr. 

   Chelmsford 

Brooks Automation 03/03  92,750 $10.50-NNN 

3 27 Industrial Ave. 

   Chelmsford 

AOI  

Industries 

07/03  10,000  $9.50-NNN 

4    21 Alpha Rd.     

   Chelmsford 

Fidelity 

Integrated  

05/03  11,411 $10.50-NNN 

5  101 Billerica Ave. 

    Billerica 

Digital Lightwave 06/04  22,900  $8.50-NNN 

6   44 Manning Rd.     

    Billerica 

Orbotech,  

Inc. 

08/04  16,000  $8.95-NNN 

7 900 Middlesex Trnpk. 

    Billerica 

Photonic  

Systems 

03/04   8,241  $8.95-NNN 

8 1100 Tech. Park Dr. 

    Billerica      

  GE Industrial 

    Sensing      

11/04 211,173 $10.50-NNN 

9 300 Ballardvale St.    

     Andover 

Sager Electronics 06/03   3,380 $10.00-NNN 

 10 201 Middlesex Trnpk. 

     Bedford 

Reveal  

Imaging 

03/04  40,000  $8.75-NNN 

 11    9 Oak Park Dr.   

     Bedford 

Insulet 

Corporation 

07/04  53,000 $12.00-NNN 

  

The rents from Mr. Wolff’s chosen comparable properties ranged 



from $8.75 to $12.00 per square foot.  Noting that the subject 

property was in a good location and was expected to be in good 

condition upon the completion of the renovations, Mr. Wolff opined 

that $10.50 per square foot on a triple-net basis was a fair market 

rent for the subject property for fiscal year 2006.  He then 

multiplied this figure by the subject building’s square footage to 

calculate his potential gross rent.   

The next step in his income-capitalization analysis was the 

determination of appropriate vacancy and credit loss figures as well 

as expenses.  Mr. Wolff consulted with local brokers and learned that 

the vacancy rate for research and development space similar to the 

subject property in Chelmsford during the relevant period ranged from 

approximately 15 to 25%, while market survey reports produced by the 

CoStar Group indicated that the vacancy rates for such properties 

ranged from 16 to 22% during that time.  Although the subject 

building was completely vacant as of January 1, 2005, Mr. Wolff 

selected a vacancy rate of 20%, which he felt was supported by the 

market data and reflective of rent losses due to tenant default and 

delinquencies.  He therefore reduced his potential gross rent by 20% 

to arrive at his estimated gross rent.   

Mr. Wolff next considered appropriate expense estimates.  He 

reported that market data indicated that tenants in spaces similar to 

the subject property were responsible for nearly all operating 

expenses, excluding those associated with management and structural 

maintenance of the building.  Mr. Wolff therefore incorporated a 



management fee of 5%, which he applied against the effective gross 

income, and replacement reserve allowances of 3%, which he applied 

against the potential gross income, into his expense estimates.   

Mr. Wolff’s income-and-expense statement for the subject 

property as of January 1, 2005 is substantially reproduced below. 

 MR. WOLFF’S INCOME AND EXPENSE STATEMENT FY 06 

                               S.F            Rent/S.F.            Total 

Potential Gross Rent         303,715          $10.50             $3,189,008 

                   

Vacancy and Collection Loss     20%                                ($637,802)      

  

Effective Gross Rent                                            $2,551,206 

  

Expenses 

Reserve for Replacement          3%                                ($95,670) 

Management Fee                   5%                              ($127,560) 

Total Operating Expenses                                          ($223,231)[4] 

  

Net Operating Income (NOI)                                     

   $2,327,975                 

After arriving at his NOI, the next step in Mr. Wolff’s income-

capitalization approach was the determination of an appropriate 

capitalization rate, and to aid in the determination of that rate, he 

used the band-of-investment technique, which resulted in a rounded 

capitalization rate of 9.0%.  Mr. Wolff concluded that a 

capitalization rate of 9.0% was supported by data published in 

national surveys, such as The Korpacz Survey (“Korpacz”), which 

indicated capitalization rates ranging from 6.5 to 10.25%, with an 

average of 8.69% for institutional grade research and development 



properties.   

Thus, Mr. Wolff applied a capitalization rate of 9.0% to his NOI 

of $2,327,975, which resulted in a rounded indicated value of 

$25,865,000.  As he did in his sales-comparison analysis, Mr. Wolff 

deducted the estimated renovation cost of $15,346,754 from his 

indicated value to arrive at a final, rounded estimate of fair cash 

value of $10,520,000 for the subject property for fiscal year 2006. 

For his fiscal year 2007 income-capitalization analysis, Mr. 

Wolff again relied on market rents in the Chelmsford area because the 

subject building remained vacant and as such there was no rent roll.  

The following table contains the relevant data from the nine 

properties that Mr. Wolff considered most comparable to the subject 

property.  

  

  

  

  

  

  

  

  

  



            MR. WOLFF’S FY 2007 COMPARABLE LEASES 

Lease      Address      Tenant Lease  

Date 

Sq. Ft. 

  

$/Sq. Ft. 

1  10 Elizabeth Dr. 

    Chelmsford 

The Maricor 

Group 

04/05 17,000  $8.50-NNN 

2 27 Industrial Ave. 

    Chelmsford 

Confidential 10/05  5,000  $8.50-NNN 

3   21 Alpha Rd.    

    Chelmsford 

Confidential 11/05  8,500  $9.50-NNN 

4 300 Ballardvale St. 

     Andover     

Pennio 

Associates 

04/05  8,000  $9.00-NNN 

5 300 Ballardvale St. 

     Andover 

Mad Doc Software 12/05 10,211  $8.95-NNN 

6 6-8 Preston Ct.  

     Bedford 

Diversified 

Technologies 

03/05 14,000 $10.00-NNN 

7 6-8 Preston Ct. 

     Bedford 

Sionex Corp. 01/05 20,000 $11.50-NNN 

8 65 Wiggins Ave. 

     Bedford 

Confidential 11/05 13,000 $13.00-NNN 

9 213 Middlesex Trnpk. 

     Bedford 

Actuality 

Systems 

10/05 14,900 $12.00-NNN 

  

The rents from Mr. Wolff’s chosen comparable properties ranged 



from $8.50 to $13.00 per square foot, on a triple-net basis.  Noting 

that the subject property was in a good location and was expected to 

be in good condition upon the completion of the renovations, Mr. 

Wolff opined that $11.00 per square foot on a triple-net basis was a 

fair market rent for the subject property for fiscal year 2007.   

In order to select a vacancy rate, Mr. Wolff consulted with 

local brokers who indicated that the vacancy rate for research and 

development space similar to the subject property in Chelmsford 

during the relevant period ranged from approximately 15 to 25%, while 

market survey reports produced by the CoStar Group indicated that the 

vacancy rates for such properties ranged from 18 to 22% during that 

time.  Although the subject building was completely vacant as of 

January 1, 2006, Mr. Wolff selected a vacancy rate of 20%, which he 

felt was supported by the market data and reflective of rent losses 

due to tenant default and delinquencies.  Because the market data 

indicated that most leases for space similar to the subject property 

were on a triple-net basis, the only expenses which Mr. Wolff 

incorporated into his analysis were a management fee of 5%, which he 

applied to effective gross income, and replacement reserve allowance 

of 3%, which he applied to potential gross income.     

Mr. Wolff’s income-and-expense statement for the subject 

property as of January 1, 2006 is substantially reproduced below. 

      MR. WOLFF’S INCOME AND EXPENSE STATEMENT FY 07 

                              S.F            Rent/S.F.            Total 



Potential Gross Rent         303,715          $11.00             $3,340,865 

                   

Vacancy and Collection Loss     20%                                ($668,173)      

  

Effective Gross Rent                                            $2,672,692 

  

Expenses 

Reserve for Replacement          3%                               ($100,226) 

Management Fee                   5%                              ($133,635) 

Total Operating Expenses                                          ($233,861) 

  

Net Operating Income (NOI)                                        

$2,438,831                

After arriving at his NOI, the next step in Mr. Wolff’s income-

capitalization approach was the determination of an appropriate 

capitalization rate, and to aid in the determination of that rate, he 

used the band-of-investment technique, which resulted in a rounded 

capitalization rate of 8.5%.  Mr. Wolff concluded that that rate was 

supported by data published in national surveys, such as Korpacz, 

which indicated capitalization rates ranging from 6.5 to 10.0%, with 

an average of 8.13% for institutional grade research and development 

properties, and thus he used a capitalization rate of 8.5%.   

After applying that capitalization rate to his NOI, Mr. Wolff 

arrived at a rounded, indicated fair cash value of $28,700,000, from 

which he deducted estimated costs of renovation in the amount of 

$15,346,754 to arrive at a final, rounded fair cash value of 

$13,355,000 for the subject property for fiscal year 2007. 

As of the January 1, 2008 valuation date for fiscal year 2009, 

the subject property was partially occupied by two tenants.  Thus, to 



aid in the determination of a fair market rent for fiscal year 2009, 

Mr. Wolff reviewed the subject property’s actual rent roll.  Aspect 

Software entered into a ten-year lease for 127,531 square feet of 

space with graduated rent beginning at $9.50 per square foot on a 

triple-net basis for the first year, increasing to $15.35 per square 

foot on a triple-net basis for the last year.  A second tenant, 

Circle Company Associates, Inc., entered into an eight-year lease for 

39,132 square feet of space with graduated rent beginning at $11.00 

per square foot on a triple-net basis for the first year, increasing 

to $15.00 per square foot on a triple-net basis for the last year.  

Mr. Wolff also reviewed market rents in the Chelmsford area.  The 

following table contains relevant data from the ten properties that 

Mr. Wolff considered most comparable to the subject property.  

  

          MR. WOLFF’S FY 2009 COMPARABLE LEASES 

Lease Address Tenant Lease  

Date 

Sq. Ft. 

  

$/Sq. Ft. 

1 10 Elizabeth Dr. 

Chelmsford 

ADA  

Solutions 

11/07 15,000 $9.50-NNN 

2 101 Billerica Ave. 

Billerica 

Digital  

Lightwave 

07/07 22,900 $10.50-NNN 

3 101 Billerica Ave. 

Billerica 

Newport  

Corp. 

08/07 48,000 $8.50-NNN 



4 129 Concord Rd. 

Billerica 

Nuvera Fuel  

Cells 

06/07  110,684 $8.50-NNN 

5 16 Esquire Rd. 

Billerica 

Confidential 03/07   18,000 $8.50-NNN 

  

6 5 Fortune Dr. 

Billerica 

Object  

Geometrics 

03/07 6,500 $7.50-NNN 

7 900 Middlesex Trnpk. 

      Billerica     

Omtool,  

Ltd. 

05/06   44,048 $8.69-NNN 

8 300 Ballardvale St. 

Andover 

MaestroMD 03/06 2,300 $8.85-NNN 

9 14 Hartwell Ave. 

Lexington 

BAE  

Systems 

10/07   33,600 $18.42- Gross 

plus 

utilities or 

$11.42-NNN 

  

Based on the actual rents at the subject property, which ranged from 

$9.50 to $11.00 per square foot on a triple-net basis, and the area 

market rents, which ranged from $7.50 to $11.42 per square foot on a 

triple-net basis, Mr. Wolff concluded that fair market rent for the 

subject property as of January 1, 2008 was $10.00 per square foot on 

a triple-net basis. 

     While the subject property was 55% vacant during fiscal year 2009, 

market data published by the CoStar Group indicated that vacancy 

rates for research and development space in the Chelmsford area 

ranged from 18 to 20%, while area brokers indicated to Mr. Wolff that 

vacancy rates for research and development space ranged from 15 to 



25% at that time.  Based on this data, Mr. Wolff selected a vacancy 

rate of 20%.  

For expenses, Mr. Wolff again used his estimates of 3% for a 

replacement reserve allowance, which he applied to his potential 

gross income, and 5% for management fees, which he applied to his 

estimated gross income.  In addition, although tenants are 

responsible for most operating expenses under a triple-net lease, Mr. 

Wolff noted that the owner would be responsible for expenses relating 

to any vacant space, which was projected at 20% for fiscal year 

2009.  Mr. Wolff indicated that as of December 31, 2007, the subject 

property had reported actual expenses of $1,061,895.  Thus, Mr. Wolff 

deducted operating expenses in the amount of $212,000, which was 20% 

of the reported actual expenses.  

Mr. Wolff’s income-and-expense statement for fiscal year 2009 is 

substantially reproduced below.  

  

 MR. WOLFF’S INCOME AND EXPENSE STATEMENT FY 09 

                              S.F            Rent/S.F.            Total 

Potential Gross Rent         303,715          $10.00             $3,037,150 

                   

Vacancy and Collection Loss     20%                                ($607,430)      

  

Effective Gross Rent                                            $2,429,720 

  

Expenses 

Reserve for Replacement          3%                                ($91,115) 

Management Fee                   5%                              ($121,486) 



Operating Expenses                                               ($212,000) 

  

Total Operating Expenses                                          ($424,601) 

  

Net Operating Income (NOI)                                       $2,005,120 

  

Lastly, Mr. Wolff determined an appropriate capitalization 

rate.  He first used a band-of-investment analysis, which produced a 

rounded capitalization rate of 9.0%.  Mr. Wolff’s report indicated 

that this rate was supported by the data contained in Korpacz, which 

reported rates ranging from 5.5 to 10.0%, with an average of 7.6%, 

for industrial research and development properties.  Because the 

operating expenses did not include an amount for real estate taxes, 

Mr. Wolff added an additional 0.28%[5] to his estimated 

capitalization rate, resulting in a final capitalization rate of 

9.28%.   

After applying that capitalization rate to his NOI, Mr. Wolff 

determined a rounded, indicated fair cash value of $21,605,000, from 

which he deducted the remaining estimated costs of renovation in the 

amount of $5,908,791 to arrive at a final opinion of fair cash value 

for the subject property in the amount of $15,700,000 for fiscal year 

2009.   

        Mr. Wolff’s Final Opinions of Value 

   As he testified and stated in his report, it was Mr. Wolff’s 

opinion that the sales-comparison approach is most relevant for 



owner-occupied, single-tenant properties.  The subject property, 

however, was purchased by an investor and designed for multiple-

tenant occupancy, and as such, Mr. Wolff opined that the income-

capitalization approach provided the best indication of fair cash 

value in the present appeals, as most investor-buyers would be 

interested in the income potential of such a property.  Mr. Wolff 

therefore selected the values determined through his income-

capitalization analyses as his final opinions of fair cash value for 

the subject property, and those values were: 



  

          

Fiscal Year 2006    $10,520,000 

Fiscal Year 2007   $13,355,000 

Fiscal Year 2009    $15,700,000 

  

The appellant also called as a witness Frank Reen, Assessor for 

Chelmsford, who testified regarding the methodology used by the 

assessors to value the subject property.  Mr. Reen testified that 

Chelmsford contracts with a third-party, Vision Appraisal, (“Vision”) 

to perform most of the valuations in Chelmsford.  Mr. Reen also 

stated that Vision uses mostly a cost approach to valuation, with 

support from the income-capitalization approach.   

          The Assessors’ Valuation Evidence  

The assessors presented their case-in-chief through the 

testimony and summary appraisal report of William LaChance.  

Mr. LaChance is a licensed appraiser and a partner in the realty 

appraisal firm Peterson, LaChance, Regan, Pino, LLC.  He is also a 

member of the Appraisal Institute and the former president of its 

Massachusetts chapter.  The Board qualified Mr. LaChance as an expert 

in commercial real estate valuation.   

Mr. LaChance inspected the subject property as part of his 

appraisal.  Like Mr. Wolff, he concluded that the highest and best 

use of the subject property was its continued use as a research and 



development property, and also like Mr. Wolff, he used both the 

sales-comparison and income-capitalization approaches to value the 

subject property, but not the cost approach.   

Mr. LaChance began with the income approach, in which he used 

the direct-capitalization methodology.  To ascertain market rents for 

each of the fiscal years at issue, Mr. LaChance reviewed the rent 

roll at the subject property, which, as noted above, had two tenants 

beginning in 2007.  Aspect Software entered into a ten-year lease for 

127,531 square feet of space with graduated rent beginning at $9.50 

per square foot on a triple-net basis for the first year, increasing 

to $15.35 per square foot on a triple-net basis for the last year.  

Circle Company Associates, Inc., entered into an eight-year lease for 

39,132 square feet of space with graduated rent beginning at $11.00 

per square foot on a triple-net basis for the first year, increasing 

to $15.00 per square foot on a triple-net basis for the last year.  

In addition, Mr. LaChance compiled data from 18 leases in research 

and development or office buildings which he felt were comparable to 

the subject property.  The following table contains relevant data 

from those 18 leases. 

  

  

  

  

  



  

  

MR. LaCHANCE’S COMPARABLE LEASES  

  

Lease Address Tenant Lease  

Date 

Sq. Ft. $/Sq. Ft. 

1 5 Omni Way  

Chelmsford 

BF Goodrich 05/04 131,252  $9.43-NNN 

2 225 Presidential Way   

       Woburn 

Raytheon 06/04 442,000 $12.50-NNN 

3 1100 Tech. Pk. 

Billerica 

GE/Panametrics 11/04 153,746 $10.50-NNN 

4 150 Apollo Dr. 

Chelmsford 

Avaya 05/05  79,873 $10.85-NNN 

5 9 Crosby Dr.  

Bedford 

Nextel 06/05  70,000 $10.50-NNN 

6 32 Crosby Dr.  

Bedford 

Interactive  

Data 

01/06  95,725  $21.00- 

$25.00-GR[6] 

7 330 Billerica Rd. 

Chelmsford 

Comcast 2/06  98,084   $8.75-NNN 

8 25 Industrial Ave. 

Chelmsford 

Comcast Media 

Services 

07/07  29,708  $9.88-NNN 

9 2 Executive Dr. 

Chelmsford 

Rockwell  

Automation 

06/07  57,483  $9.73-NNN 

 10 220 Mill Rd. 

Chelmsford 

Sycamore  

Networks 

01/07 113,000  $9.50-NNN 



 11 321 Billerica Rd. 

Chelmsford 

Biscom, Inc. 11/07  21,774  $9.25-NNN 

 12 1 Executive Dr. 

Chelmsford 

Kewill 12/08  38,233 $18.50-GR 

 13 1 Executive Dr. 

Chelmsford 

ConMed 06/08  27,911 $18.50-GR 

 14 6 Omni Way  

Chelmsford 

Arbor  

Networks 

10/08  51,300 $11.75-NNN 

 15 330 Billerica Rd. 

Chelmsford 

Comcast 07/10  98,048  $9.75-NNN 

 16 270 Billerica Rd. 

Chelmsford 

Brix  

Networks 

07/10  29,200  $14.57-GR 

 17 150 Apollo Dr. 

Chelmsford 

Harris  

Corporation 

04/10  79,873 $12.17-NNN 

 18 310 Littleton Rd. 

Westford 

NetScout  

Systems 

09/10 175,000 $13.87-NNN 

  

In his report, Mr. LaChance noted that the average lease-length 

among his selected comparables was 7.1 years, with an average first-

year rent of $12.35 per square foot, while the subject property had 

an average rent of $10.25 per square foot with an average lease-

length of 9.33 years.  Mr. LaChance further noted that rents did not 

deviate significantly in the period surrounding the relevant dates of 

assessment.  Thus, on the basis of this data, Mr. LaChance concluded 

that market rent for the subject property for each of the three 

fiscal years at issue was $11.00 per square foot.  Mr. LaChance 



applied his market rent to a net rentable area of 291,424 square 

feet,[7] a figure which he got from the subject property’s 2007 rent 

roll, to arrive at a potential gross income of $3,205,664.  

The next step in Mr. LaChance’s income analyses was the 

determination of appropriate vacancy and collection loss estimates.  

According to Mr. LaChance, market reports, including those published 

by CB Richard Ellis, indicated that during the three relevant 

valuation years, vacancy rates at research and development space were 

improving, declining from 27.5 to 20.8% over this time period.  Mr. 

LaChance further noted that because of the renovations, the subject 

building would be considered one of the best buildings within its 

competitive submarket, and thus, he concluded that a vacancy rate of 

11% was appropriate.  Mr. LaChance additionally accounted for 

collection loss at a rate of 1%. 

To estimate appropriate operating expenses, Mr. LaChance 

consulted numerous resources, including the subject property’s 2007 

profit and loss statement and 2008 occupancy summary, as well as 

market data compiled by the Building Owners and Managers Association 

(“BOMA”) and the Institute of Real Estate Management (“IREM”).  

According to Mr. LaChance, the subject’s actual data indicated 

operating expenses ranging from $6.71 per square foot in 2005 to 

$7.33 per square foot in 2008, while the information compiled by BOMA 

and IREM indicated expenses ranging from $6.62 to $8.92 per square 

foot and $6.33 to $8.72 per square foot, respectively.  Mr. LaChance 

also consulted his own appraisal files for information regarding 



office properties in Wellesley, Lexington, and Acton, which showed a 

similar range of operating expenses during the relevant time period.  

After noting that the range of operating expenses indicated by all 

sources varied very little, Mr. LaChance concluded that appropriate 

estimates of operating expenses for the subject property were: $6.75 

per square foot for fiscal year 2006, $7.00 per square foot for 

fiscal year 2007, and $7.50 per square foot for fiscal year 2009.   

To determine an appropriate estimate for tenant improvements 

(“TIs”), Mr. LaChance spoke with buyers, sellers, and project 

managers for comparable properties.  He also reviewed TIs from his 

selected comparable leases, and using information from all of these 

sources, he concluded that a stabilized TI estimate of $5.00 per 

square foot amortized over a nine-year period was appropriate, and 

thus he incorporated into his income-capitalization analysis a TI 

allowance of $0.55 per square foot for each of the fiscal years at 

issue.  He applied that TI allowance to 89% of the net rentable area 

of the subject property, to reflect his estimated 11% vacancy.   

In his report, Mr. LaChance stated that leasing commissions for 

new tenants were $1.00 per square foot and $0.55 per square foot for 

lease renewals.  Because renewals were more common than new leases, 

Mr. LaChance weighted them at 60%/40% respectively, arriving at a 

rate of $0.70 per square foot.  Noting that the average lease term 

for new leases was nine years, Mr. LaChance applied his estimate for 

brokerage commissions to only 32,057 square feet, or 11% of the 

subject building’s net rentable area. Additionally, Mr. LaChance 



allowed for a modest $0.20 per square foot for replacement reserves, 

after considering the renovated condition of the subject building.  

He applied that estimate to the entire square footage of the subject 

property.   

The following table substantially reproduces Mr. LaChance’s 

stabilized operating statement: 

  

  

  

      MR. LaCHANCE’S STABILIZED OPERATING STATEMENT 

  

  

Income                       FY 06               FY 07              FY 09 

                   

Rent/SF                          $11.00                 $11.00               $11.00 

  

Rentable SF                     291,424           291,424             291,424               

Potential Gross              $3,205,664              $3,205,664           $3,205,664 

Income 

  

Recoveries[8]                  $1,750,730              $1,815,572           $1,945,255     

  

Vacancy & Collection         ($594,767)              ($602,548)            ($618,110) 

Loss 

  

Effective Gross Income       $4,361,626              $4,418,687           $4,532,809 

  

Expenses 

  

Reimbursable                   

$/SF                            $6.75                  $7.00                $7.50 



SF                             291,424                291,424             291,424 

Total                       ($1,967,112)           ($2,039,968)         ($2,185,680) 

  

Non-reimbursable 

TIs            @$0.55/sf      ($142,652)      ($142,652)            ($142,652) 

Commissions    @$0.70/sf       ($22,440)             ($22,440)            ($22,440) 

Reserves       @$0.20/sf      ($60,743)             ($60,743)             ($60,743) 

  

Total Expenses              ($2,192,947)     ($2,265,803)          ($2,411,515)  

  

Net Operating Income         $2,168,679             $2,152,884           $2,121,294 

  

  

The final step in Mr. LaChance’s income-capitalization analyses 

was the determination of an appropriate capitalization rate.  To 

determine an appropriate capitalization rate, Mr. LaChance first 

reviewed sales of nine class A or B office and research and 

development properties which were sold between September of 2004 and 

November of 2007.  Most of these properties were in Chelmsford or the 

Chelmsford area, while a few were closer to the Boston area.  After 

reviewing the data from these sales, Mr. LaChance determined that 

capitalization rates ranged from 7.0 to 8.0%. Mr. LaChance also 

determined a range of capitalization rates using a debt coverage 

formula, with data compiled in market surveys.  Using that formula 

and data, Mr. LaChance determined capitalization rates between 7.18 

and 8.64%. Lastly, Mr. LaChance reviewed data contained in Korpacz, 

which showed rates for suburban Boston office properties ranging from 

7.5 to 9.5%.   

Based on all of these sources, Mr. LaChance concluded that the 



market data indicated the following capitalization rates: 8.0% for 

fiscal years 2006 and 2007 and 7.8% for fiscal year 2009.  He then 

“unloaded” those rates to account for tenant improvements, brokerage 

commissions, and replacement reserves, and then “loaded” them to 

account for a tax factor, which he prorated to reflect his estimated 

vacancies and collection losses.  Mr. LaChances’ final overall 

capitalization rates were: 7.37% for fiscal year 2006; 7.35% for 

fiscal year 2007; and 7.18% for fiscal year 2009.   

After applying these capitalization rates to his NOIs, 

Mr. LaChances’ income-capitalization analyses yielded the following 

preliminary fair cash values: $29,425,773 for fiscal year 2006; 

$29,290,943 for fiscal year 2007; and $29,544,484 for fiscal year 

2009.  Like Mr. Wolff, Mr. LaChance then deducted from those 

preliminary estimates of value the estimated reconstruction costs for 

the subject property.   He used an estimate of $45.00 per square foot 

for fiscal year 2006 and $39.00 per square foot for fiscal years 2007 

and 2009, which he stated that he based upon discussions with buyers 

and sellers and upon reviews of data from actual buildouts of 

comparable properties.  After the subtraction of these estimated 

renovation costs, Mr. LaChance’s income-capitalization analyses 

yielded the following fair cash values for the subject property:  

             

$15,800,000  FY 2006 

$17,900,000  FY 2007 



$24,700,000  FY 2009 

  

To begin his sales-comparison analyses, Mr. LaChance reviewed 

recent sales of properties similar to the subject property.  He 

ultimately selected seven sales as being most relevant for his 

analysis, each of which were 100% vacant at the time of sale and thus 

were sales of fee-simple interests.  The following table contains 

relevant data about those seven sales.  

  

  

  

  

  

  

  

           MR. LaCHANCE’S COMPARABLE SALES  

      

Sale Address Net Rentable  

Sq. Ft. 

 Sale  

 Date 

Sale  

Price  

1 250 Royall St.  

Canton 

185,171  08/03 $24,665,000 

2 100 Fairbanks Blvd. 

Marlborough 

496,000  02/04 $43,500,000 



3 150 Royall St.  

Canton 

280,000  04/05 $23,000,000 

4 334 South St.  

Shrewsbury 

400,000  07/05 $27,400,000 

5 75 Sylvan St. 

Danvers 

272,378  07/06 $16,700,000 

6 550 King St.  

Littleton 

491,119  04/06 $25,500,000 

7 10 Lyberty Way  

Westford 

104,000  07/07 $11,500,000 

  

     Mr. LaChance noted that each of these buildings were over twenty 

years old and in need of renovation at the time of sale.  Two were 

located along Route 495 in Littleton and Chelmsford, quite close to 

the subject property, while most of the others were proximate to 

major highways.  Mr. LaChance made minor adjustments to the sales 

prices of his chosen comparables to account for differences in 

building and lot size, location, and market conditions, and building 

condition.  After making these adjustments, his comparables yielded 

sales prices ranging from $62.00 to $90.00 per square foot.  Based on 

this data, Mr. LaChance concluded the subject property’s fair cash 

values were $68.00 per square foot for fiscal year 2006; $78.00 per 

square foot for fiscal year 2007; and $100.00 per square foot for 

fiscal year 2009.  After applying these values to the subject 

building’s net rentable area of 291,424 square feet, Mr. LaChance’s 



sales-comparison analyses resulted in rounded fair cash values of:  

                    

$19,800,000   FY 2006 

$22,800,000   FY 2007 

$29,000,000   FY 2009 

  

  

 As he testified and explained in his appraisal report, because 

there was considerable sales activity in the market in 2005 and 2006, 

Mr. LaChance believed that he was able to extract information from 

highly comparable sales, which provided, in his opinion, strong 

evidence of value for fiscal years 2006 and 2007.  In addition, it 

was Mr. LaChance’s opinion that the buyer of a vacant building would 

likely be an owner-user, who would more likely form an offer based on 

sales prices of comparable buildings, rather than an investor, who 

would be more interested in the income-potential of such property.  

Therefore, Mr. LaChance gave weight to the values derived through his 

sales-comparison analyses for fiscal years 2006 and 2007, although he 

did not adopt those exact values as his final estimates.  Rather, he 

gave nearly equal weight to the values obtained through his sales-

comparison and income-capitalization analyses, arriving at final 

opinions of value which were approximate averages of the values 

obtained through the two methods.   

 Because the subject building was partially tenanted beginning 



in 2007, Mr. LaChance believed that the income-capitalization 

approach provided the most reliable indication of the subject 

property’s value for fiscal year 2009.  Thus, he adopted the value 

obtained in his income-capitalization analyses as his final opinion 

of fair cash value for fiscal year 2009.  Mr. LaChance’s final 

opinions of the subject property’s fair cash value were: 

               

$17,600,000  FY 2006 

$20,000,000  FY 2007 

$24,700,000  FY 2009 

  

  

               The Board’s Valuation Findings 

  

Fiscal Years 2006 and 2007 

  

The Board found that the highest and best use of the subject 

property was its use as a research and development office building.  

The subject property was vacant and under renovation in 2005 and 

2006, and as such, there were no actual rents from the subject 

property in evidence for those fiscal years.  Moreover, the record 

showed that there was an active market for vacant buildings during 

the relevant valuation periods for fiscal years 2006 and 2007.  The 

Board therefore found that the sales-comparison approach provided the 

most reliable evidence of the subject property’s fair cash value for 

fiscal years 2006 and 2007.   



However, the Board could not credit the values determined by the 

appellant’s expert, Mr. Wolff, through his sales-comparison analyses 

because he relied on inapposite data.    While the relevant issue 

before the Board was the fair cash, fee-simple value of the subject 

property for each of the fiscal years at issue, Mr. Wolff used sales 

of both leased-fee and fee-simple interests in his sales-comparison 

analyses.  Mr. Wolff provided no information about the leases in 

place in the leased-fee transactions and made no analysis of the 

impact of those leases on the sale prices, nor any adjustment to 

account for the difference in interest conveyed.  Because the 

question before the Board was the fee-simple value of the subject 

property, sales involving leased-fee interests would require 

adjustments to be utilized in deriving an indicated fee-simple value 

for the subject property, and more thorough investigation and 

analysis would have been required to arrive at an indication of value 

based on sales of leased-fee interests.  The Board found that Mr. 

Wolff’s failure to provide this information about his selected 

leased-fee sales undermined the reliability and probative worth of 

his sales-comparison analyses, and it therefore placed no weight on 

his opinions of value as determined through those analyses.   

Further, and as discussed more fully below, the Board placed no 

weight on the fair cash values derived through Mr. Wolff’s income-

capitalization analyses as there was a lack of evidentiary support 

for the renovation costs which Mr. Wolff incorporated into his 

analyses.  The Board therefore afforded no weight to Mr. Wolff’s 



opinions of value.   

In contrast, the Board found that Mr. LaChance’s sales-

comparison analyses provided persuasive evidence that the subject 

property’s assessed value did not exceed its fair cash value for 

fiscal years 2006 and 2007.  Mr. LaChance’s analyses used data from 

properties which were vacant at the time of sale and, thus, involved 

the sale of fee-simple interests.  Further, Mr. LaChance’s 

comparable-sales properties were older buildings that were in need of 

renovation at the time of sale, and, having sold between August of 

2003 and July of 2007, sold within a reasonable time of the relevant 

dates of valuation.  Two of Mr. LaChance’s comparable-sales 

properties were located quite close to Chelmsford, along Route 495 in 

Littleton and Westford, while the remaining properties were, for the 

most part, like the subject property, proximate to major highways.  

The Board found that the properties selected for comparison by Mr. 

LaChance were sufficiently comparable to the subject property to 

provide probative evidence of its fair cash value, and it further 

found that Mr. LaChance made appropriate adjustments to the sale 

prices of his selected comparable-sales properties to account for 

differences in market conditions, location, building condition, and 

surplus land.   

Although Mr. LaChance did not adopt the values derived through 

his sales-comparison analyses as his final opinions of value for 

fiscal years 2006 and 2007, the Board found that his sales-comparison 

analyses provided the most reliable evidence of the subject 



property’s fair cash value for fiscal years 2006 and 2007.  Because 

those values exceeded the subject property’s assessed values for 

fiscal years 2006 and 2007, the Board concluded that the subject 

property’s assessed value did not exceed its fair cash value for 

fiscal year 2006 and 2007.  

Fiscal Year 2009 

For fiscal year 2009, the Board again found that the highest and 

best use of the subject property was its use as a research and 

development office property.  Because the subject building was 

partially tenanted as of the relevant valuation date, there were 

actual rents in evidence for fiscal year 2009.  Further, although 

both parties introduced evidence of numerous sales, most of those 

sales took place between 2003 and 2006.  Each expert offered just one 

sale in 2007, and the Board found that the limited number of timely 

sales diminished the probative value of the sales-comparison approach 

for fiscal year 2009.  Thus, the Board, like the parties’ experts, 

found that the income-capitalization approach provided the most 

reliable evidence of the subject property’s value for fiscal year 

2009.   However, the Board placed no weight on either experts’ 

opinions of value because they both suffered from the same 

infirmities.   

After determining preliminary fair cash values, both experts 

deducted the estimated renovation costs to arrive at their final 

opinions of fair cash value.  However, evidence of construction or 



renovation costs is generally admissible only through the testimony 

of an architect, contractor, or engineer, and neither party offered 

such testimony. Moreover, neither party offered documentary evidence 

to establish the veracity of their estimated expenses.  The Board 

therefore found that there was a lack of evidentiary support in the 

record for the deductions made by both parties, and accordingly, it 

placed no weight on their opinions of the subject property’s fair 

cash value for fiscal year 2009.   

In sum, the Board found that neither party offered reliable 

evidence of the subject property’s fair cash value for fiscal year 

2009.  Because there was no evidence to the contrary, the Board 

relied on the presumptive validity of the assessments and found that 

the subject property’s assessed value for fiscal year 2009 did not 

exceed its fair cash value.   

      On the basis of all of the evidence, the Board found that the 

appellant failed to meet its burden of proving that the assessed 

value of the subject property exceeded its fair cash value for any of 

the fiscal years at issue.  The Board therefore issued decisions for 

the appellee in these appeals. 

  

                          OPINION 

     Fair cash value is the standard for assessing real property for tax 

purposes in Massachusetts. See G.L. c. 59, § 38. “Fair cash value is 

defined as the price on which a willing seller and a willing buyer 



will agree if both of them are fully informed and under no compulsion 

. . . . Accordingly, fair cash value means . . . fair market value.” 

Northshore Mall Limited Partnership v. Assessors of Peabody, Mass. 

ATB Findings of Fact and Reports 2004-195, 246 (citing Boston Gas Co. 

v. Assessors of Boston, 334 Mass. 549, 566 (1956)). 

The appellant has the burden of proving that the property has a 

lower value than that assessed.  “‘The burden of proof is upon the 

petitioner to make out its right as a matter of law to abatement of 

the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 

243, 245 (1974) (quoting Judson Freight Forwarding Co. v. 

Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to 

‘presume that the valuation made by the assessors [is] valid unless 

the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. 

Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 363 

Mass. at 245). 

     The ascertainment of a property’s highest and best use is a 

prerequisite to valuation analysis. See Peterson v. Assessors of 

Boston, 62 Mass. App. Ct. 428, 429 (2004); Irving Saunders Trust v. 

Board of Assessors of Boston, 26 Mass. App. Ct. 838, 843 (1989). “A 

property’s highest and best use must be legally permissible, 

physically possible, financially feasible, and maximally productive.” 

Northshore Mall, Mass. ATB Findings of Fact and Reports at 2004-246. 

In the present appeals, both parties’ experts opined that the highest 

and best use of the subject property was its use as a research and 



development office property, and the Board so found and ruled.    

Generally, real estate valuation experts, the Massachusetts 

courts, and this Board rely upon three approaches to ascertain the 

fair cash value of property: income capitalization; sales comparison; 

and cost.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 

360, 362 (1978).  “The Board is not required to adopt any particular 

method of valuation.”  Pepsi-Cola Bottling Co. v. Assessors of 

Boston, 397 Mass. 447, 449 (1986).  In the present appeals, both 

experts conducted sales-comparison and income-capitalization 

analyses.  Mr. Wolff ultimately relied on the income-capitalization 

approach to form his final opinions of value.  Mr. LaChance, on the 

other hand, gave weight to both the sales-comparison and income-

capitalization approaches to form his opinions of value for fiscal 

years 2006 and 2007, but relied exclusively on the income-

capitalization approach to form his opinion of value for fiscal year 

2009.   

The income-capitalization method “is frequently applied with 

respect to income-producing property.”  Taunton Redev. Assocs. v. 

Assessors of Taunton, 393 Mass. 293, 295 (1984).  However, for fiscal 

years 2006 and 2007, the subject property was vacant and under 

renovation.  Thus, it was not an income-producing property at that 

time and there were no actual rents in evidence.  In contrast, the 

evidence showed that there was an active sales market for vacant 

office properties during the relevant dates of valuation, and 

accordingly, the Board found and ruled that the sales-comparison 



approach was the most reliable method with which to value the subject 

property’s fair cash value for fiscal years 2006 and 2007.   

Sales of comparable realty in the same geographic area and 

within a reasonable time of the assessment date generally contain 

probative evidence for determining the value of the property at 

issue. Graham v. Assessors of West Tisbury, Mass. ATB Findings of 

Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 

494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008).  Properties 

are “comparable” to the subject property when they share “fundamental 

similarities” with the subject property.  Lattuca v. Robsham, 442 

Mass. 205, 216 (2004).  The appellant bears the burden of 

“establishing the comparability of . . . properties [used for 

comparison] to the subject property.”  Fleet Bank of Mass. v. 

Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-

546, 554. Accord New Boston Garden Corp. v. Assessors of Boston, 

383 Mass. 456, 470 (1981). 

Many of the purportedly comparable sales on which Mr. Wolff 

relied in his sales-comparison analyses involved the transfer of 

leased-fee interests, while the question for decision in these 

appeals was the value of the fee-simple interest of the subject 

property. See Olympia & York State Street Co. v. Assessors of Boston, 

428 Mass. 236, 247 (1998) (“The assessors must determine a fair cash 

value for the property as a fee simple estate, which is to say, they 

must value an ownership interest in the land and the building as if 

no leases were in effect.”)  Mr. Wolff did not make adjustments for 



purposes of deriving fee-simple values from the leased-fee sales that 

he deemed comparable, nor did he provide information about the leases 

necessary to support reliable adjustments. Knowledge of relevant 

lease terms and their relationship to the market is essential to 

estimate a fee-simple value on the basis of leased-fee transactions. 

See THE APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE (13th ed. 2008) 323. 

See also Olympia & York State Street Co., 428 Mass. at 248 (“[I]f 

there is any relationship at all between [leased-fee and fee-simple] 

values, it must be derived by performing a series of evaluations and 

computations on the one to reach the other.”).  Because he failed to 

provide information about the leases in place at the time of the sale 

of the leased-fee sales on which he relied, and also failed to make 

any adjustments to account for the different interests conveyed, the 

Board found and ruled that Mr. Wolff’s sales-comparison analyses 

provided unreliable evidence of the subject property’s fair cash 

value, and it therefore placed no weight on his opinions of value as 

derived through those analyses.   

In contrast, the Board found and ruled that Mr. LaChance’s 

sales-comparison analyses utilized fee-simple sales of highly 

comparable properties, and further, that he made appropriate 

adjustments to account for differences between his selected 

comparison properties and the subject property.  Accordingly, the 

Board found and ruled that Mr. LaChance’s sales-comparison analyses 

provided the most reliable evidence of the subject property’s fair 

cash value for fiscal years 2006 and 2007.  Because the subject 



property’s fair cash values as determined by Mr. LaChance in his 

sales-comparison analyses - $19,800,000  for fiscal year 2006 and 

$22,800,000 for fiscal year 2007 - exceeded its assessed values, the 

Board found and ruled that the subject property was not overvalued 

for fiscal years 2006 and 2007.   

As of the relevant date of assessment for fiscal year 2009, the 

subject property was occupied by two tenants.  Therefore, the Board, 

like both experts, found and ruled that the income-capitalization 

approach was the most reliable method with which to value the subject 

property.  However, the Board found and ruled that both experts’ 

income-capitalization analyses incorporated expense estimates which 

lacked an adequate foundation in the record.  

Evidence of construction and renovation costs is generally 

admissible only through the testimony of an architect, contractor, or 

engineer, and neither party offered such testimony.  “The Courts and 

this Board have found and ruled consistently that only qualified 

engineers, architects, or contractors should present cost estimates 

in most circumstances.”  Cnossen v. Board of Assessors of Uxbridge, 

Mass. ATB Findings of Fact and Reports 2002-675, 690 (citing Tiger v. 

Mystic River Bridge Authority, 329 Mass. 514, 519 (1952) and Maryland 

Cup Corp. v. Assessors of Wilmington, Mass. ATB Findings of Fact and 

Reports 1988-169).  Further, both experts testified that they based 

their figures on documented cost estimates, but neither party offered 

documentary evidence into the record to corroborate the expense 



information.  For these reasons, the Board rejected both experts’ 

opinions of fair cash value for fiscal year 2009.   

The mere qualification of a person as an expert does not endow 

his testimony with any magic qualities.  Boston Gas Co., 334 Mass. at 

579.  In reaching its decisions in these appeals, the Board was not 

required to believe the testimony of any particular witness or to 

adopt any particular method of valuation that a witness suggested; 

the Board could accept those portions of the evidence that the Board 

determined had more convincing weight. Foxboro Associates v. 

Assessors of Foxborough, 385 Mass. 679, 682 (1982); New Boston Garden 

Corp., 383 Mass. at 469.   “The credibility of witnesses, the weight 

of evidence, and the inferences to be drawn from the evidence are 

matters for the Board.”  Cummington School of the Arts, Inc. v. 

Assessors of Cummington, 373 Mass. 597, 605 (1977).   

Because neither party presented reliable evidence of the subject 

property’s fair cash value for fiscal year 2009, the Board relied on 

the presumptive validity of the assessments.  See The May Department 

Store Co. v. Assessors of Newton, Mass. ATB Findings of Fact and 

Reports 2009-153, 195 (“‘[T]he taxpayer loses when the taxpayer and 

the assessors present the board with equally footless 

cases.’”)(quoting Hampton Assoc. v. Assessors of Northhampton, 52 

Mass. App. Ct. 110, 119 (2001)).    

  

  



  

In conclusion, on the basis of all of the evidence, the Board 

found and ruled that the appellant failed to meet its burden of 

proving that the assessed value of the subject property exceeded its 

fair cash value for any of the fiscal years at issue.  Accordingly, 

the Board issued decisions for the appellee in these appeals. 

                     

  THE APPELLATE TAX BOARD 

  

  

                     By:                  _____    ____ 

  Thomas W. Hammond, Jr., Chairman 
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Attest:       ______   _______ 

          Clerk of the Board 

  

  

  

  

  

  



 
 

[1] For fiscal year 2006, the assessors granted a partial abatement 

to the appellant, reducing the original assessed value of $17,445,300 

to $15,883,600, which  decreased the total taxes due from $230,020.19 

to $208,392.83

[2] Mr. Wolff’s estimated cost of renovations for fiscal year 2009 
reflected the fact that the renovations were closer to completion on 

January 1, 2008 than they were during the other fiscal years at issue 

in these appeals.  

[3] “NNN” is an abbreviation for triple-net lease.  

[4] The Board noted that Mr. Wolff’s total operating expenses 

exceeded the sum of his estimated replacement reserve allowance and 

management fees by $1.00, which the Board attributed to rounding.  

Because it was a de minimis amount, the Board found that it did not 

materially affect Mr. Wolff’s analysis.  

[5] Mr. Wolff calculated this amount by taking the tax rate of $14.07 

per thousand dollars of value and multiplying it by 20%, which 

represents the taxes that would not be reimbursed by tenants due to 

vacancy.  

[6] “GR” refers to a modified gross lease, under which tenants are 
responsible for all operating expenses except for electricity.  

[7] Mr. LaChance used the subject buildings’ net rentable area of 

291,424 square feet for his valuation analyses, rather than its gross 

building area of 303,715 square feet, which was the figure that Mr. 

Wolff used in his valuation analyses.  

[8] Mr. LaChance included “recoveries,” or recovered expenses, in his 

estimated gross income.  He calculated the recoveries by taking the 

estimated operating expenses for each fiscal year and multiplying 

that figure by 89% of the subject buildings’ net rentable area, or 

259,367, to account for his projected vacancy rate of 11%.  

 

 

 


