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Clerk of Court 
Worcester Housing Court 
225 Main St,  

Worcester, MA 01608 
 

3/18/2015 
 

 

Re: Simov vs Lamothe Process Docket 15H85SP000808 
 

MOTION OF PLAINTIFF TO OPPOSE DISMISSAL, TO OPPOSE TRANSFER TO CIVIL 
DOCKET AND TO OPPOSE REAL ESTATE ATTACHMENT 

 
I oppose the Dismissal of these Eviction Proceedings. The tenant damaged my property 
for $2,642 and refuses to admit and pay for the Damages. I can easily prove that she 

caused these Damages because I have all the text messages I exchanged with her 
(see attached). There are multiple clauses from the Lease that have been violated 

(Lease attached). As a Landlord I am entitled to enforce my rights and file this 
Summary Process Summons and Complaint and it should not be Dismissed.  
 

On 01-26-15 the tenant reset the filter light of the thermostat* and said she would let 
me know if there were any issues with the heat afterwards. Since she never texted me 

back to tell me either way I assumed that her heat was fine. If she had no heat this 
January and February, believe me, I would have heard about it! 
 

According to her own text messages, she is a "big complainer when it comes to heat" 
and indeed in her messages of 2-16-15 she confirmed (in fact, insisted saying she has 

multiple witnesses to prove) that she has been living in the apartment and the heat 
has been working fine and to her satisfaction until that day.  
 

We went there on 02-16-15, the boiler inside her apartment was working fine, 
produced hot water which the tenant admits, we checked the filter anyway which was 

clean and then we found out that her inside heating pipes had frozen and burst. 
 

Over text messages on 02-16-15 the tenant insisted that she has been living in the 
apartment, the heat has been working all along. According to her text messages when 
she went to bed at 2am the temperature was 60F and when she woke up at 9:30am it 

was 42F, never below 42F.  
 

Clearly there is more to her story.  Her boiler is inside the apartment, the heating 
system is self-contained - no pipes coming from the basement, the basement is 
heated, no vacancies in the building...and we all know that water does not freeze and 

burst pipes at 42F. 
 

SIMOV PROPERTIES 

P.O. Box 485 

Leominster, MA 01453-0485 

 



March 18, 2015 

Page 2 

It is more likely than not (and that's all I need to prove because that's the standard 
applied to civil cases) that she left the apartment unheated for quite some time in 
order for inside pipes to freeze and burst. 

 
* According to the manual of the thermostat (see attached), the filter light starts 

blinking when the system has worked 400 hours. It is to remind you to check the filter 
not to tell you that there is anything wrong with the heat.  
 

So it is very similar to a Maintenance Light in your car starting to blink every 3,500 
miles no matter what. However, I happen to put all synthetic oil in my car and I put it 

at different times. This oil is good for 7,500 miles and I simply push to reset the 
Maintenance Light because it is irrelevant for my situation. 

 
Whenever tenants get these lights we tell them to hold 3 sec to reset. It may happen 
any time of the year. We don't check the filters according to these lights but according 

to when the tenants tell us they have no heat or hot water. We go, we clean the filter 
and that usually fixes the heat and/or hot water right away. In addition, the manual for 

the boiler does not recommend any time intervals for checking the filter at all. 
 
Clearly she is responsible for the frozen pipes and I have a right to ask her to leave if I 

have to go through hell for a week to repair and replace and she refuses to admit and 
pay. I am a licensed Construction Supervisor - unlimited license in MA and my father is 

a Gas Technician. (we can provide the IDs and Certificates if needed).  
 

The Defendant has no reasonable way to win on any of her counterclaims: 
 

- If there is a Breach of Warranty of Habitability, it was caused by her. Landlord is 
not responsible. 

 
- there is no Breach of Quiet Enjoyment because one must prove negligence on my 

part and there is no negligence - we immediately went there and repaired the heat.  
 
- there is no Retaliation because I am evicting her for damaging my property and 

refusing to pay for it not because she called the Health Board. I don't care who she 
calls. She could have called the Pope and I still would have proceeded in the same 

manner and taken the same actions to evict her even if she hadn't called anyone. 
On top of everything I filed a complaint with the Health Board before she called 
them and I served her with the 7-day Notice before she called them not after. AND 

there is no Health Board report. They looked at the situation and wisely decided not 
to cite me about the heat at all.  

 
- Security Deposit was handled according to the letter of the law and her lawyer 

already has been given all the receipts and proof, etc. 

- The abuse of process is not mine. It's hers. I have every right to evict a tenant for 
breaking a clause in my lease.  

 
- Intentional Infliction of Emotional Distress has a very high standard which cannot 
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be reached here. Telling someone that they should pay for what they broke and if 
they don't pay initiating eviction proceedings is not Intentional Infliction of 
Emotional Distress. 

 
- There is no 93A because I was injured by her actions not the other way around. 

 
 
If a transfer of her Counterclaims to a Civil Docket is approved then either the 

Possession issue has to be resolved now as part of the Summary Process or an 
accompanying Order needs to be issued where the tenant must escrow all the rent 

with the Court or a Bank where both my and her signatures (if we come to an 
Agreement) or Judge's Order are required to withdraw the money for the duration of 

the Civil Trial. I cannot have a situation where the Civil Trial takes a year or more to 
reach a jury and I have a non-paying tenant who is not escrowing the rent but is 
spending it instead. 

 
I also oppose any real estate attachments because a) if needed I can post a $10,000 

bond with the Court without a problem without the need for any attachments and b) 
more importantly, there is no reasonable expectations that the Defendant will win on 
ANY of their counterclaims. Real Estate Attachments are a very serious thing with 

Constitutional Implications and should be reserved only for large amounts of money 
and only when the outcomes are fairly certain to be in favor of the Defendant.  

 
The texts between me and the tenant, the lease and all receipts and the manual of the 
thermostat that I am attaching here as Evidence have already been provided to her 

lawyer.  
 

I, Elmir Simov, certify that this Motion was served to Defendant's attorney today, 3-
18-15 via email with his permission. 

 
Sincerely, 

 
Elmir Simov, Cell Phone # 978-853-7843 

 


